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HOSTETTER CO. v. VAN VORST.
(Circuit Court, 8. D. New York. June 29, 1894)

TRADE-MARKS—INFRINGEMENT.

Selling an imitation, as such, without any suggestion or arrangement
that it be sold again for the genuine article, although with assent to such
suggestions from others, does not infringe the right of the manufacturer
of the genuine.

In Equity. This was a suit by the Hostetter Company against
John Van Vorst for infringement of a trade-mark.

James Watson and Albert H. Clarke, for plaintiff,
Patrick H. Loftus, for defendant.

WHEELER, District Judge. This suit is brought for the alleged
selling, or procuring to be sold, an imitation, produced by the de-
fendant, as the genuine Hostetter’s bitters of the plaintiff. This is
denied, and the principal question is whether this allegation is
proved. Hostetter v. Fries, 17 Fed. 620, 21 Blatchf. 339; Hostetter
Co. v. Brueggeman, etc., Co., 46 Fed. 188. The evidence shows well
enough that the defendant sells the imitation as such, and that he
would sell it ‘to others, to be by them sold again for the genuine,
if they would. It does not show any suggestion from him that
it could be, nor any arrangement by him that it should be, so
sold, but only his assent to suggestions that it might be. The sell-
ing of the imitation, as such, does not infringe upon the right of the
plaintiff that it should not be sold as the genuine. The defendant
owes no duty of preventing such sales; he is only bound not to
make, or at most not to encourage, them. The proofs do not
show encouragement, even, of them, and so fall short of sustaining
this allegation, and of entitling the plaintiff to relief. The con-
duct of the defendant, however, so invited this litigation that he
ought not, in equity, to have costs. Bill dismissed, without costs.

BROUX et al. v. THE IVY.
Mistriect Court, D. Delaware. July 26, 1894

Smnﬁm—(lourmnsulon FOR SHORTAGE OF PROvVISIONS — INVALID CONTRACT—
STOPPEL.

Notwithstanding the adoption by shipping articles of the statutory scale

for provisions (Rev. St. § 4612), the master issued provisions according to

8 “method” of his own, whereby there was a shortage of bread. The sea-

. men protested, and the statutory scale was followed for a few days, but

they were dissatisfied with the manner in which the provisions were

weighed and served under this scale, and asked the captain to return to

his “method,” which he consented to do on condition that they would

“agree to be perfectly satisfied In the future, and make no more com-

plaints,” and an agreement to that effect was entered on the log. Held,

that the contract was void as being one-sided and without consideration,

and did not estop the seamen from suing for the extra compensation al-
lowed by Rev. St. § 4568, in cases of shortage, :
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This was a libel by Theophile Broux and others against the ship
Ivy for compensation for shortage in the provisions issued to libel-
ants as seamen on said ship.

John A. Toomey and Bradford & Vandegrift, for libelants.
Levi C, Bird, for respondent.

WALES, District Judge. This suit is brought by Theophile Broux
and 16 others against the American ship Ivy, and all persons inter-
vening, to recover extra wages on account of a reduction in the al-
lowance of provisions which were issued to the libelants while sery-
ing on board the said ship during her voyage from Vancouver, B. C,,
to Wilmington, Del., between April 22 and August 29, 1893, lasting
128 days. The libelants demand this extra compensation under
section 4568 of the Revised Statutes of the United States, which
is in these words:

“Sec. 4568. If, during a voyage, the allowance of any of the provisions
which any seaman has, by his agreement, stipulated for, is reduced, except
in accordance with any regulations for reduction by way of punishment, con-
tained in the agreement, and also for any time during which such seaman
willfully, and without sufficient cause, refuses or neglects to perform his duty,
or is lawfully under confinement for misconduct, either on board or on shore;
or if it is shown that any of such provisions are, or have been during the
voyage, bad in quality and unfit for use, the seaman shall receive by way of
compensation for such reduction or bad quality, according to the time of its
continuance, the following sums, to be paid to him in addition to and to be
recoverable as wages: First. If his allowance is reduced by any quantity not
exceeding one-third of the quantity specified in the agreement, a sum not ex-
ceeding fifty cents a day. Second. If his allowance is reduced by more than
one-third of such quantity, a sum not exceeding one dollar a day. Third. In
respect of bad quality, a sum not exceeding one dollar a day. But if it is
shown to the satisfaction of the court before which the case is tried, that any
provisions, the allowance of which has been reduced, could not be procured
or supplied in sufficient quantities, or were unavoidably injured or lost, and
that proper and equivalent substitutes were supplied in lieu thereof, in a
reasonable time, the court shall take such circumstances into consideration,
and shall modify or refuse compensation, as the justice of the case may re-
quire.”

Fourteen of the libelants signed the shipping articles, at Van-
couver, as able-bodied or ordinary seamen. Of the three remaining
libelants, one served as cook, one as cabin boy, and one as second
mate who was, before the end of the voyage, disrated and sent for-
ward. The whole number of persons on board the ship, including
officers and men, was 21. The officers, including the -cabin
boy, took their meals in the cabin, and were well supplied with a
variety of food, besides the bread, beef, pork, and soup which they
had from the general ship’s stores in common ‘with the crew. By
the shipping articles the crew promised “to conduct themselves in
an orderly, faithful, honest, and sober manner,” and the master
agreed to pay them their stipulated wages, “and to supply them
with provigions according to the annexed or above scale,” which was
incorporated into and made a part of the shipping articles, and is
established by section 4612 of the Revised Statutes, and called in
the testimony “the government scale.” By this scale the crew were
to receive one pound of bread per day, one and a half pounds of beef
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four: times a week, and one and a guarter pounds!.ofipork, one-half
pound-of ‘flour, a,nd one-third pint of peas three times a week. It
was also stlpulated that one pound of potatoes, one-half pound of
flour or rice, one-third pint of peas, or one-quarter pint of barley
might be substituted for each other. When fresh meat was issued
the proportion was to be two pounds per man per day, in lieu of salt
meat; anpd flour, rice, and peas, beef and pork, might be substituted
for each. other. . But bread was ‘made indispensable, for which no
substitute or equivalent was allowed. The allegations of the libel
are that there was a shortage, during the entire voyage, of at least
one-third in the quantities of the provisions to which the libelants
were entitled; that such 'shortage was not by way of punishment
for any. mlsconduet or neglect of duty on the part of libelants, nor
because provisions could not have been procured, or were un-
avoidably lost or injured in the voyage; that the libelants repeatedly
complained to the master of the insufficiency of the food, but,
although he promlsed to do better, he failed at any time durlng the
voyage to give them two-thirds of their lawful allowances. These
charges are denied by the master, and his denial is supported, in
the main, by the first and second mates and by the carpenter. But,
without going into a discussion-of the evidence, it is enough to say
that there is conclusive proof that there was a shortage of the
three articles of bread, pork, and peas; the deficiency in the last
two articles, however, was made up by lawful equivalents—there
having been a surplus of beef issued to take the place of pork,
and potatoes and rice were substituted for peas when the latter
gave out. It is admitted by the expert witness and accountant
who was produced on the part of the defendant that the bread
fell short of the standard allowance by 466 pounds. This wit-
ness arrived at his conclusions by taking the quantities of the
different provisions which were on board of the ship at the begin-
ning of the voyage, and deducting therefrom the quantity of each
kind remaining unconsumed at the end of the voyage. It is claimed
on the other side that the bread shortage was upwards of 900
pounds, and I am inclined to believe that it was nearer the latter
weight. The captain says that he did not issue the daily allow-
ance of food according to the government scale, but fed the crew
by his own method, up to the 15th of June, when they made a formal
complaint of not getting enough, and requested to be allowed the
quantities fixed by law. The captain professes to have complied
with this request for a few days,—until the 18th of June,—when
the libelants asked him to return to his “method,” which he con-
sented to do on condition that the libelants would “agree to be per-
fectly satisfied in the future, and make no more complaints.” An
agreement to this effect was entered on the log book and signed
by 14 of the crew. The libelants became dissatisfied with the man-
ner in which the provisions were weighed and served out to them
under the government scale, and there is evidence to the effect that
the captain designedly made this mode of issuing the provisions as
inconvenient and troublesome as he could. At all events, he was
not in favor of it.. In the coursc of his testimony the captain
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said that he had no regular scale of his own made out, but fed his
crew according to the method which he had used ever since the law
came in force, and that he never gave any one, except the cook, au-
thority to supervise the provisions, either as to quantity or quality.
The cook testifies that he was forbidden by the captain from giving
the men their full allowance of ship bread from the first to the
last of the voyage. Kelly, the first mate, uses very guarded lan-
guage in answering the question:

“Q. Tudging from what you saw,—judging as best you could,—what would
you answer: that they did get a pound of bread or biscuit, or not? A. Judg-

ing from what I saw, they had about the average of what others get on
American ships, espeelally on long voyages.”

The hard tack on board did not exceed 850 pounds, and, allowmg
one pound per day for each person on board the ship, Would not hold
out for one-third of the voyage; and the deficiency does not appear to
have been made good by the quantity of soft bread which was made
by the cook and issued to the men. The captain appears to have been
determined to have his own way in dispensing food to his crew, and
without reference to the government scale. In this he was in fault.
His trcatment of the libelants in other respects is not complained
of, except by Goldspring, the second mate, who was disrated for
alleged neglect of duty and general incompetency, and who frankly
acknowledged his dislike of the captain, and his desire to see the
present suit succeed. If the testimony of Goldspring stood alone,
it might not, perhaps, be of much avail, on account of his hostile
relation to the captain; but he is confirmed by the other libelants,
whose testimony, with one exception, and notwithstanding the ex-
uberant expressions used by some of them. is fairly entitled to be-
lief. Biedermann, who was the cabin boy, and was dismissed and
sent forward on account of his filthy habits and insolence, is dis-
credited by his own testimony and by that of Smith, who succeeded
him in the cabin. The libelants admit that the provisions were of
average good quality. The complaint is limited to the shortage,
and as to this the proof preponderates largely against the defend-
ant in reference to the article of bread alone. The stores of potatoes,
rice, and peas were all consumed a short time before the ship arrived
at her destination. Considerable quantities of beef, pork, and flour
were left over,—sufficient, perhaps, to have lasted, if the voyage
had been prolonged, for a few weeks; but, as has already been re-
marked, a surplus of meat or of other provisions will not make up
for the want of bread.” The Hermon, 1 Low. 515, Fed. Cas. No. 6,411;
The Mary Paulina, 1 Spr. 45, Fed. Cas. No. 9,224.

The agreement of the 18th of June, to accept the captain’s
“method” in the place of the government scale, does not estop
the libelants from prosecuting this suit. It would be a dangerous
precedent for a court of admiralty to approve of any agreement of
that kind between captain and crew. The captain was the monarch
of the deck. He granted a statutory right to the libelants, with such
hindrances as made them willing, after three days of trial, to relin-
quish it. The contract was one-sided, without consideration, and
therefore ipvalid. Seamen have often been said to be the wards



604 FEDERAL REPORTER, vol. 62.

of admiralty, and it is the duty of the court to protect them. Re-
ceipts or releases given by them, even with all the solemnity of sealed
instruments, will have no eﬂect, beyond the actual consideration
fairly paid. The Rajah, 1 Spr, 199, Fed. Cas. No. 11,538,

'The court has been asked to determine whether the libelants were
in fact as well and sufficiently fed as seamen should be, in compli-
ance with the spirit of the shipping articles; but for the purposes
of this suit it is not necessary to decide that question, and if it was
I should have some doubt about the proper answer. The men did
not receive their allowance of pork; the shortage being 440 pounds,
which was made up by the issue of beef,—a cheaper article,—al-
though there was a barrel of pork, weighing 200 pounds, left over.
The testimony has convinced me that there was a very considerable
shortage in the allowance of bread, which was not, and could not
be, made up by a surplus of one or more of other kinds of food.

A decree will be entered for the libelants excepting Thomas Smith,
Adam Biedermann, and L. Goldspring, for bread shortage for 128
days, at 50 cents per day, amounting to $64 for each; for Thomas
Smith (deducting his 21 days’ service in the cabin, Where he was
well fed), 107 days, at 50 cents per day, amounting to $53.50; for
Adam Biedermann, 21 days before the mast, at 50 cents per day,
amounting to $10.50; for L. Goldspring, 22 days before the mast,
at b0 cents per day, amounting to $§11. Total amount, $971.

THE FULTON. ‘
LAYTON v. THE FULTON.
(District Court, 8. D. New York. June 19, 1894)

CoLLIsSTIOR—STEAM VESSELS CROSSING—OBSTRUCTING FERRYBOAT'S SLIP.

A ferryboat was struck, while entering her slip, by the stem of a steam-
boat, which was maneuvering, at an adjoining pier, to swing her stern into
her own slip, and it appeared that the ferryboat was entering her slip in a
proper manner, and that her side, when struck, was 30 feet from the corner
of the pier, and that the steamboat’s stem penetrated the ferryboat’s side
some 15 inches, showing that the steamboat was under headway at the
time of collision. Held, that the collision was caused by the encroachment
of the steamboat upon the entrance to the ferryboat’s slip, owing to her
inattention to the approach of the ferryboat, and that the steamboat was
therefore liable for the collision.

Libel for collision between the ferryboat Fulton and the steamer
Sylvan Dell.

Man & Protheroe, for libelant.
Hyland & Zabriskie, for defendant.

BROWN, District Judge. At about 10 o’clock a. m. of September
21, 1886, as the Fulton ferryboat Fulton was entering her slip on
the New York side, immediately below pier 22, the stem of the libel-
ant’s passenger steamer Sylvan Dell, whlch had come down the
river and was endeavoring to make a landlng at pier 23, struck the
starboard side of the ferryboat a few feet ahead of the paddle box,



