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late them here. The reasons for the decision in :Williams™ favor
are found at length in the opinion of the commisdioiier, They can-
not be stated with greater cogency. I agree with him. "

The bill is dismissed.

NEW YORK FILTER.CO. v. 0. H. JEWELL FILTER CO. et al
(Ou-cult Court 8. D. New York, July 7,1894.)

Pum;'rs-- Stu'rs FOR Imfnmenumn'r — REREARING—NEWLY-DISCOVRRED Evi-
DENRCE
After. a- decision directing an . interlocutory decree for an injunction
against the defendants, they cannot be allowed to amend their answer
and take new proofs as to. anticmations of the patent sued on, without
proof of their previous diligence in preparing their case. The expression
by their solicitor, in oral argument, of ‘his belief on the subject, is insuffi-
clent. e

. This was a suit by the New York Filter Company against the O, H.
Jewell Filter Company and others for infringement of a patent. A
deeree for complainant was granted directing an injunction and an
accounting. 61 Fed. 840. Defendants moved for leave to amend
and to take new proofs. ‘

"~ M. H. Phelps, for complainant.
Lysander Hill, for defendants

SHIPMAN, Circuit Judge. This is a motion by the defendants
for leave to amend their answer, and for an order that the taking
of testimony be reopened, with leave to the defendants to take évi-
dence respecting the anticipations of the patented process which are
referred to in the afidavits accompanying the motion. The bill of
complaint was based upon the alleged infringement by the defend-
ants of the patent to Isajah Smith Hyatt, applied for September 20,
1883, and granted February 19, 1884. In June, 1888, a bill in equity
for an infrihgement of this patent was brought by the Hyatt Pure
‘Water Company against the Jewell Pure Water Company, the pre-
decessors of the defendants, in the circuit court for the northern dis-
trict of Ilinois, and, after some testimony was taken, was discon-
tinued, at the request of the complainant, in February, 1889. The
bill in this case was brought March 1, 1893, and was amended July
8, 1893, by making the O. H. Jewell Filter Company a defendant.
The testimony was closed January 19, 1894. The case was argued
March 1, 1894, and the’ decision, directing an interlocutory decree
for an injunction, was filed June 9,1894. 61 Fed. 840.

" The affidavit of Benjamin T. Loomis, a dealer in filters in Balti-
more gince 1880, says that in the summer of 1882 he invented an
improved- device for feeding alum in minute quantities into the
water which enters the filter, and that in December, 1882, he at-
tached the device to one of his filters, and used it sncceqqfully at
his place of business in Baltimore for the purification of water used
in his shop for drinking purposes, and that in filling orders after De-
cember, 1882, when purchasers required this method of purification,
he has sold “a considerable number of filters, combined with his
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alum solution feeding device,” and has had them in his stock. This
affidavit is the only one of importance upon this motion. The New
Orleans affidavits are, in my opinion, unimportant. The informa-
tion which they contain is unsubstantial in its character. The de-
fendants gave no affidavits respecting the amount of diligence which
they, or either of them, had used in the preparation of their case,
or as to any difficulty in obtaining testimony, and farnished no
facts showing the reason why this alleged anticipation in the city
of Baltimore, by a filter manufacturer of long standing, was not
sooner discovered. During the progress of the litigation the com-
plainant had endeavored to make its existence widely known by
letters to dealers in filters and advertisements in trade newspapers.
The requisites which must appear in the petition for a rehearing of
a bill in equity for the infringement of a patent, after a decision
upon “final hearing,” and before or after a decree for an interlocu-
tory injunction, but before final decree, and which must be found to
have existed, are stated in Reeves v. Bridge Co., 2 Ban. & A. 258,
Fed. Cas. No. 11,661, and in Page v. Telegraph Co., 18 Blatchf., 122,
2 Fed. 330. The facts in the latter case were that, after a decision
had been filed which sustained the validity of the patent sued on,
and before the entry of the usual interlocutory decree, the defendant
presented a petition, signed and verified only by its solicitor, for the
taking of further proofs of newly-discovered anticipations, and for a
rehearing upon such new proofs. A demurrer to the petition was:
sustained upon the ground that it did not show that the defendant
“could not, with reasonable diligence, have obtained, prior to the
former hearing, the testimony which it now seeks to -adduce”
Judge Blatchford says in his opinion:

“There is no oath of any officer of the corporation, or of any person who
searched for evidence, or anything to show what search was made, or what
knowledge or infoimation was had or not had, or what diligence was in fact

used, so that the courti can judge whether such diligence was due or reason-
able.”

So in the Reeves Case, Judge McKennan says:

“It is incumbent on the defendants to satisfy the court that the omission to
produce the evidence which they now seek to make available, before the
former hearing of the cause, is not due to any negligence on their part, but
that they made diligent efforts to discover and obtain it.”

In this case the defendants have said nothing. Their solicitor, in
" oral argument, has expressed his belief on the subject; but, as
pointed out in the Page Case, such expression is insufficient. There ig
in the record an entire absence of the foundation upon which a de-
cree to open the cause can be based. That foundation is proof
of the defendants’ previous diligence. The case is simply this: The
defendants want to amend their answer, take new proofs, and have
a -new hearing, because they have, in their opinion, ascertained that
there is new and reliable evidence of a use of the patented process
before the date of its alleged invention by the patentee, and the
court is asked to open the case, simply because such evidence can
be obtained, no reason being given why it was not obtained in time.
The motion is denied,
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GROSVENOR, et al. v. DASHIRLL.
(Circuit Court, D. Maryland. July 10, 1894.)

1. PATERTS—ExTENT OF CLAIM—BREECH-LoADING CANNON.
© . In the Seabury patent, No. 425,584, for an improvement in breech-load-
ing cannon, claim 1,—for the combination, with such a cannon, and a breech
block therefor, which is withdrawn in a rearward direction,of a breech-block
carrier hinged to the breech, and a breech-block retractor hinged to the
breech, separate from the carrier, to move independently of the carrier, to
draw the breech block thereinto and push it therefrom, but capable of mov-
ing with the carrier,—although broad, is sustainable when read in conneec-
tion. with the specification, which accurately describes the device, and
states the result to be accomplished, namely, to effect all the necessary
movements by a continuous movement of a single lever.
2, SAME—PRIOR BTATE OF ART.

The claim is not defeated, nor is its construction limited, by the English
patent to Nordenfelt, No. 7,195, of February 16, 1888, as the device de-
scribed therein appears not to be operative, and, though it embodies an at-
tempt to effect all the movements by the continuous swing of a hand
lever, does not solve the problem, and lacks the retractor separate from
and moving independently of the carrier.

8. SAME—INFRINGEMENT.

The claim is infringed by the use, without the consent of the patentee,
of the device described in the Dashiell patent, No. 468,331, which accom-
plishes the same result by a combination of the same elements, the

mechanism being substantially the same, although varied in form, to ren-
der it simpler and more compact.

4. BAME—ACTION FOR INFRINGEMENT—DEFENSES.

though devices described in a patent to an officer of the navy are

being made for the United States, and in its shops, a suit against such offi-
cer to restrain their making and use, as infringing a prior patent, is not
objectionable, as in effect an attempt to enjoin the United States, where
such manufacture is by authority and direction of the defendant, and
under a contract with him by which he is paid a certain sum for each
article made.

8. SaMe—PLEADING AND ProoOF.

Failure, in such a suit, to.sustain by proof charges in the bill imputing
bad faith to officers of the United States, does not preclude relief on the
ground of infringement unattended with fraudulent acts.

This was a suit by James 8. M. Grosvenor, Samuel Seabury, and
others, against Robert B. Dashiell, for infringement of a patent.

Wilson & Wallis and Wm. A. Jenner, for complainants.
8. F. Phillips, F. D. McKenney, Ernest Wilkinson, and John T.
Ensor, for defendant.

.. MORRIS, District Judge. The complainants are the owners of
United States patent No. 425,584, dated April 15, 1890, upon applica-
tion filed July 19, 1889, granted to Samuel Seabury, a lieutenant in
the United States navy, for an improvement in breech-loading can-
non. The defendant is an ensign in the United States navy, and is
the patentee of a similar device by letters patent No. 468331, dated
February 9, 1892, upon application filed November 4, 1890.

In Seabury’s specification, he states:

“This improvement relates to breech-loading cannon in which a screw breech

block, which is withdrawn in a rearwardly direction, is employed with a
swinging carrier or receiver, hinging to one side of the breech of the gun, and



