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or:‘threei days ‘after arrival at New: York, which was soon relieved
J *presoriptions, andapart: from the depmvatlons and discomfort -
hile ofi'board the Stonington and the Cepheus, the libelant does not
appear to have sufferediany: definite: illness. He did not contract -
cholera, nor any other ailment; but in consequence of the excite-
ment and anxiety: while on board the Normannia, Stonington and
Cepheus, he was’ uhable, as he states, during the three weeks after
his arrival home to do merethan a week 8 WOI'k This loss, with the
loss of-two. weeks in quarantine, make up the loss of a month’s time, °
which; :at the rate of ‘his usual average yearly earnmgs would -
amount to.at least $800. - 4 ‘

As the: vessel :‘was from:an 1nfecbeﬁ port, hiowever, she would have -
been detained a week in-any evént, though she had had no cholera,
and ‘though no steerage passengers had been on board. The first
weel’s detention must, therefore, be deducted as independent of the
misrepresentations.. The distressinig incidents, moreover, so graph-
ically -deseribed by the witnessés, which arose after the removal of
the passengers from the Normannia on September 10th in the ex.
pectation of improving their condition, cannot be charged against
the Normannia; (1):because the removal of the passengers was not
the Normannia’s act, and (2) because the incidents which followed
were. not produced by the &teerage ‘passengers, nor were they the
natural results of the removal, nor such as might have been ex-
pected to flow froin:it;: but they arose from wholly' independent
and fortuitous causes, not to be anticipated. I must, therefore, ex-
clude those painful incidents,'and the mental suffering that attended
them, as ‘direct subjects. of compensation, and also their effects in
contributing to the libelant’s subsequent disability for work. How
much of the subsequent two weeks' disability should be ascribed to
causes ‘octurring before:the removal from the Normannia, and how
much from what occurred afterwards, is mostly a matter of surmise;
the testimony of the hbelant seems to lay chief stress upon the latter
cause.

Excluding, therefore, such elements of damage as are not properly
attributable to the presence of steerage passengers, I think $500 will
be a proper compensation for the libelant’s loss of time, and for his
suffering; #0 far as legally recognizable. From this sum is to be
further deducted the price of a return ticket, say $100, which would
have been lost if the libelant had not returned upon the Normannia;
since he evidently would have had no legal claim upon the company
for its return. There remains $400, for which a decree may be
entered in favor of the llbelant with costs.

——= ol

. THE MHEMNON,
ATRICAN' STEAMSHIP CO. v. CUNEY.
(Circuit Court ‘'of Appeals, Fifth cxréuit_ June 12, 1894.)
No. 233.

1. SHIPPING—STEVEDORE'S COMPENSATION FOR BREAKING OUT CArgo ON FIRE..
A stevedore loaded -and stowed a cargo of cotioh, under a contract, for
50 cents a bale. * On thé'eargo taking fire, he rendered services in break-’
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Ing out a large part of the cargo, the hold being fillled with smoke, and
-~ the cotton either on ﬁre or saturated with water. Held ‘that, In the absence
" of an agreeinetit #4846 the amount of the’ coﬁlpen ition therefor, he was
entitled to more than the ordinary wages, and ‘an award of 75 cents a
i):ile, Justified by evldence as to the cﬂsbom of the port, should be sus-
ned
% PAYMENT—APPLICATIO‘T BY DEBTOR.

An dgent of two vessels, making payments at interva.ls t:o a stevedore
for work on both progressing at the same time, kept their accounts sepa-
rate, stating in the receipts taken and in the checks given the vessel on
whose account payment was made. Held, that one of the vessels was not
liable to the stevedore in a suit in rem for more than the amount due from
hex‘ on such appropriation of payments by the a,gent. )

Appeal from a Decree in Admiralty of the District Court of the
'Umted States for the Eastern District of Texas.”
' This was a libel by N. W. Cuney against the steamship Memnon
(the African Steamship Oompany, claimant), for stevedore’s services
in'loading and stowing, and in breaking out and restowing cargo.
The district court’ rendered a decree for hbelant. Claimant ap-
‘pealed.
W. B. Denson, for appellant.,
R. 8. Wheeler, for appellee.

Before PARDEE and McCORMICK, Cu'cmt J udges, and LOCKE,
Distriet Judge.

1

LOCKE, District Judge. N. W. Cuney, the libelant, a stevedore
of Galveston had loaded and stowed the cargo of the steamship
Memnon, cons1stmg of bales of cotton, under a contract of 50 cents
a bale for the cotton stowed in the harbor of Galveston, and 5
cents a bale extra for that stowed outside. Upon her attempting
to put to sea, it was found that her draught of water was so great
that it was feared that it would be necessary to break out and
unload a portion of the cargo, so as to float her over the bar. No
arrangement, contract, or agreement had been made for this, but,
after waiting four days the' libelant was requested by the shlps
agent to have his men ready the next morning to break out what
cargo was necessary. The ship was then lying outside at the bar,
and, early on the morning of October 10th, was discovered to have
fire in the cargo, and was brought to the dock. The city fire de-
partment was soon on hand, and commenced playing water into the
holds and onto the burning cotton, and the gang of hands of the
libelant were at once put to work breaking it out. The libelant
himself was not there at that time, but Scott, his foreman, was
in charge of the gang. They worked about four days breaking
out 1,456 bales, when it was reloaded, and the vessel prepared for
sea. Upon the libelant’s presenting his bills for loading, breaking
out, and restowing the cargo, objection was made to the item of
75 cents a bale charged for the breaking out, as well as the form of
the bill, it being. all against the vessel, instead of a portion of it,
that caused by the fire, being dgainst the vessel in general average,
as the agent desired it, and he declined to pay it, when the libelant
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filed' his libel, and had the vessel attached, TUpon a hearing, judg-

%
!

it 'wag given upon the libel for the full amount, and an appeal
‘was, taken to this court. B -

The claimant alleged in the answer that a contract was made
with Scott by Spencer in behalf of the ship for 40 cents an hour
for the men at the time they commenced discharging cargo.
‘Whethér or not such a contract was made is one of the important
questions in the ‘case, as the libelant claims in his libel upon a con-
tract of .75 cents a bale, as well as upon a quantum meruit and
custom’ of 'the pért, but presents no evidence whatever to support
the allegations of a contract made. TIn regard to the contract for
40 cents ,per_}limmf,;we are not satisfied from the, evidence that
there was such agreement or. contract to perform.the service for
that sum, - The agent’s accounts show that he did not so consider
it, as, in addition. to the 40 cents per hour allowed for the men, he
credited the foreman with $10 a day, and the stevedore with .a
profit 6f 10 cents a bgle upon the cotton broken out.. It is not
claiméd that'there was any contract for such allowance, and, whether
reasonable and just or not, it was based upon no agreement, and
shows conclusively to our minds that it was not considered by the
agent that there was one covering the entire service. The men were
not employed .themselves;: they were already in the employ of the
libelant; and it does not appear that the foreman, Scott, had authority
to make any contract or agreement for them or for the libelant.
Scott says that there was no contract made. The libelant says
that Mr. Spencer asked him that afternoon what he was going
to charge. TUnquestionably, there was some conversation regard-
ing the rate to be charged, and Mr. Spencer probably considered
that a contract had been made at longshoremen’s wages, when Scott
only was' intending to tell him what such wages were,—what the
stevedore was paying. 'We cannot find, therefore, that the ideas
and intentions of the contracting parties at any time agreed upon any
amount, and the questions of the usual custom and quantum meruit
demand examination. The work was not ordinary longshoremen’s
work. The cargo of the ship was on fire, the hold filled with smoke,
and tlie cotton either on fire or saturated with water. The circum-
stances rendered the service entitled to a higher rate of compensation
than the common every-day wages, and we are satisfied that the evi-
dence as to the custom of the port and the usual amounts paid on
such occasions justifies the amount claimed by the libelant, as being
a reasonable compensation, and, upon this branch of the case, con-
sider that the decree below should be sustained.

But there is another question. At the time the libelant was
loading this steamship, the Memnon, he was also loading another
steamship, the Sirona, under a contract and agreement with the
same agent. The work 'was progressing upon the two vessels at
the same time, and payments on account of the two vessels made
dt intervals. The agent, in making these payments, kept the ac-
counts of the two vessels separate, stating in the receipts taken
the vessel on whose account the payment was made, and on the
margin of the checks given in payment, in some instances at
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least, the different amounts to be credited to each vessel. Such
receipts show that, according to the accounts of the agent, there
had been paid upon account of the Memnon, at the time of the
suit, $1,700. The libelant, on the other hand, had paid no atten-
tion to the appropriation of the payments by the ship’s agent to
the different vessels, but had credited the entire amount received,
except $200, to the Sirona, the first vessel leaving, overpaying her
account $93.50, making, with the $200 excepted from the Sirona’s
account, $293.50 only which he credited to the account of the
Memnon. The result of this difference in keeping accounts has
been to cause the libelant to bring suit against the Memnon for the
entire amount he claimed to be due him from both vessels.

There is no question of the right of the debtor to appropriate his
payments to the several accounts of his debts as he sees fit, and
more especially should this be recognized in case of an agent acting
for several parties, and who is handling different funds. Had no
appropriation been made by the party whose duty it was to pay,
the one receiving would have had full power to make such applica-
tion as would be to his interest; but that such appropriation was
made in this case is plain from the forms of the receipts taken and
the checks which had passed through the hands of the libelant, and
bear his indorsement. This is an action in rem, and, no matter
what the equities may be between the libelant and the agent of the
steamships, this vessel cannot be held for anything not shown to
be due by her. The amounts paid by her agent on her account
must be presumed to have been paid from the funds of her owners,
and ample notice was given the libelant at the time of his receiving
them. Accepting as correct the respondent’s statement of the
number of bales handled and the manner and place of their loading,
which very nearly corresponds with libelant’s accounts, but allow-
ing 75 cents a bale for breaking out at the time of the fire, as
claimed in the libel, and deducting the $1,700 shown to have been
paid on account of the vessel, we find due the libelant, at the com-
mencement of this suit, $4,590.10. Of this amount, claimant ad-
mitted that $4,122.10 was due, and offered to pay this amount, upon
condition that the suit be dismissed. While he may have been
justified in refusing to pay the full amount claimed in the libel,
and submitting such question to judicial determination, he is enti-
tled to no greater advantages regarding interest or costs by mak-
ing such a tender on account of exacting such condition than
if it had not been made; and, although the amount admitted to be
due was deposited in the registry of the court, it was of no ad-
vantage to the libelant, and should not affect his rights. The ques-
tion of costs, and very largely of interest, is within the discretion
of the court in admiralty practice. In this case, costs having been
decreed for the libelant in the court below, such costs will be taxed
in his behalf; but, the claimant being fully justified in his appeal
to this court, on account of judgment pronounced against the
Memnon, a portion of which amount properly belonged to the Si-
rona, the costs of this court will be taxed against the libelant.

We are therefore of the opinion that this cause should be re-
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manded;. tosthe . court below;.with . instructions to. set. aside. the
decree trharembefpre granted,.and, enter- a. decree iin. favor of the
hbelant for $4,590.10, with interest from.the 27th day of Novem-
ber, 1893, :the date of Judmal demand, ‘at the rate of & per cent.
per annum, ;and .the costs lm (that; court, 1ncurred, and that the
$4,122.19, ., ‘mw on..deposit. in -the .registry of the -court in this
cause, lesg 4he costs of msuch-deposit, be ‘applied;in part payment
thereof;’ lqnq that libelant have judgment for any balance then
'remaining, unpaid ‘against, the. African Steamship Company, com-
posed: of . .Eider, Dempster.. & Co., and Thomas H. Sweeney and

George Sealy, sureties upon-its stlpulatlon, and such judgment be
without prejudice to the rights of N. W. Cuney, libelant herein,
against. the steamshlp Sirona, W. W. Wllson, agent, or any one
else on account of any amount that may be due. him from said
steamshlp, and- t,hat the costs herein be taxed agamst the appel-
Iee herem, a.nd it is s0 ordered.

o

THD PORT ADDLAIDE.
JAMISON v. PERRY
(Circult Qourt of Appeals; Second Qircuit. June 7, 1804)
‘ No. 148.

SK'H‘P!NG—CHARTER ParTY—RIGHT 10 ExTRA FREIGHT EARNED
By the terms of a charter party, the charterer was entitled to the whole

cargo capacity of the velgsel1 -and the services of her officers and crew,

for the speclhed voyage,” The master, without the charterer’s permission,

used the vessél on part of the voyage for darrying cargo for third persons.

‘Held, that the charterer might recover the frelght thereby earned, less the

exp;nse%s incurred ln earning it, by libel aga.mst the vessel §9 Fed. 174,

mo ‘

Appeal from the Dlstmct Court of the United States for the
Eastern District of New York. S

.This was alibel by Edward Perry against the steamship Port
Adelaide (David:E. Jamison, claimant) for freight received by said
steamship while under chafter to libelant, and for damages for
breach of the charter party... The district court rendered a decree
forlibelant. . 59 Fed. 174. Claimant appealed.

- J. Parker Kirlin, for appellant,
David Thomson; for appellee

Before WALLACE LAOOMBE and SHIPMAN, Circuit Judges.

'PER CURIAM. By the: terms of the charter party, the whole
cargo capaeity of the steamshlp, and the services of her officers
anid crew, belonged to the: libelant for the specified voyage. If
it had been intended to- reserve to the shipowner any pqrt “of the
vessel for' the” purpose of. carrymg cargo, that intention would
doubtless haye been expressed in the comtract, but instead the char-
ter party was for “the whole 'of the vessel.” Under such a contract
the master had 'no right, without the permission of the libelant,
express or fiplied; to use the vessel ﬁpon any part of the voyage
for carrying cérgo ‘for third persons’ Having done so, however,
and earned freight thereby, the libelant, it he saw fit to adopt the



