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<warranted' In Ilaying he was guilty ot neglIgence, and that the plaintitr, in
that event, would be entitled to recover. • • • It seems to me that, It he
had hold ot the rod in the manner he states,-the manner that Dougherty
states he had hold of the rod,-if he had been notified, as I think he had
the right to be, before the other end was dropped upon the floor, he might
perhaps have released his hold in a way that would not have brought
upon him the injmy 'complained of in the case; but upon this whole matter
I simply call your attention to the evidence and testimony, and submit the
matter for your consideration. Upon this proposition you have the <right
to entertain views contrary to those entertained by the court, as to the elIect
-of this evidence."

We think a fair inference from this language is that the judge
left to the jury the right to pass upon the question as to the negli-
gence of Dougherty and his associate, simply expressing a personal
opinion that the dropping of the by them without any warning
was, under the circumstances, negligence. Such an expression of
opinion is permitted in the courts of the United States. Starr v.
U. S., 153 U. S. 614, 14 Sup. Ct. 919. With that opinion we fully
concur. It seems to us that there can be little doubt that if four
men take hold of a rod of great weight, for the purpose of carrying
and putting it in position, it is exceedingly careless for those at one
end to let go their hold, and drop their end to the ground, without
giving warning to those who hold at the other end, for thereby
they necessarily sUbject them to a sudden strain and jerk.
These are the only questions presented in the record. fI'he one

.seems settled by the decisions of the supreme couI1i of Kansas, and
in respect to the other, as a matter of general law, we entertain
little doubt. The judgment of the circuit court is therefore &f.
Armed.

BALTIMORE & O. R. CO. v. MEYERS.
(Circuit Court ot Appeals, Seventh CircuIt. March 6, 1894.)

No. 71.
1. CoURTs-JURISDICTION OF CIRCUIT COURT OF ApPEALS.

Where the jurisdiction ot the court below Is not the Ilole question pre-
Ilented by the record, but other questions are involved, the circuit comt ot
a.ppea.ls is authorized to determine that question, as well as the others.

.. SAME-ILLEGAL COMBINATION OF RAILROAD COMPANIES.
Jurisdiction over an action against two railroad companles jointly oper-

ating a railroad, for injuries inflicted through negligence in its manage-
ment, is not affected by the illegality of their combination.

:8. FEDERAL COURTS-SUIT IN DISTRICT OF DEFENDANT'S RESIDENCE.
The requirement that suits in federal courts shall be brought in the dis-

trict where the defendant lives confers an exemption, in the nature ot a
personal privilege, that may be waived, and has no application to a suit
removed from a state court to the federal court by the defendant.

.4. CARRIERS-INJURIES TO PABSENGERS-CONTRmUTORY NEGLIGENCE.
A railway passenger, on asking the conductor and brakeman of the train

Whether it would stop at a certain station, was informed that it would stop
at.& railroad crossing near it, where he could get oft. When the train was
about a mile from the vlace, moving at the rate of 35 miles an hour, the
passenger, at the invitation of the brakeman, because it was expected that
the train would make only a very short stop, went OD the platform, and
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. whIle· waiting there, holding; to· the car rail, was thrown fromilie platform
by-the-sudden stopping of the train. Held, that the question whether lie
wl!-Stlegligent was for the jury.

5. SAME.
Rev. St. Ind..§ 3928,' which relieves ral.lroad companies from liability, In

certain cases, for Injuries received by passengers when on the platform
of a car, does not apply to passengers who, at the Ihvitation of the brake-
man, go on the pla,tformfor the purpose of alighting.

In Error to the Circuit Court of the United States for the District
of Indiana.

was an action by John E,. Meyers against the Baltimore & Ohio
& Railroad Company and the Baltimore & Ohio Railroad
Company for personal injuries. A demurrer to the complaint by the
last-named defendant was overruled. At the trial the jury found a
specilll on which judgment was ordered for plaintiff against
the Baltimore & Ohio Railroad Company, and that company brought
error.
On the 18th,of January. 1890, John E. Meyers, the defendant In error, and

a citizen of the state of Indiana, brought suit in the circuit court of Lake
county, in that state, against the Baltimore & Ohio & Chicago Railroad Com-
. pany, to recover damages for alleged personal InjUries received while a pas-
senger on Its railroad. On the 4th day of February, 1890, on motion of the
plaintiff,by his counsel, the defendant was ruled to answer on the first Thurs.
day of the then present term of that court; and thereupon, on that day, that
company ,flied its petition and bond in that court for the removal of the cause
into the circuit court of the United States for the district of Indiana, upon
the ground that Meyers, the plaintiff, at the commencement of thp. suit and
then, wall a citizen of the state of Indiana, and the defendant, the Baltimor@ &
Ohio ,& Chicago Railmad ComplJ.ny. was a corporation organized under the
laws of the state of Ohio, and Ii. citizen of that state. The record discloses
no order of the state court upon that petition. On the 11th day of February,
1890, the parties appeared by counsel, the rule to answer theretofore made
was stricken out, and the plaintiff had leave to' amend his complaint, and
make the Baltimore & .Ohio Railroad Company a party defendant. An
amended complaint, conforming to the order of the court, was on that day
filed; and. thereupon a summons, Issued against the Baltimore & Ohio Railroad
Company; returnable the second day of the next term of the court. On the
28th of April, 1890, all the parties appeared by counsel, and publication was
ordered of depositions theretofore taken; and thereafter, on that day, the
Baltimore & Ohio Railroad Company filed Its petition and bond for the removal
of the cause into the United StateS circuit court for the district of Indiana
upon the ground of diverSity of citizenship; Meyers being a citizen of the state
of Indiana, and the Baltimore &. Ohio Railroad Company a corporation under
the laws of the state. of Maryla,n(l.l\Dd a citizen of that state. A transcript
of the record was filed by the (lefendanta In the United States circuit court on
the 6th day of May, .1890, and the cause docketed by order of the court;
and thereafter, on the 27th day of May, 1890, it appearing to the court
. that through misprision the caVlle had been separated into two parts, the
causes were and tJie :plaintiff, by leave of the court, filed an
amended complaint; as'foIlows: '''l'hat ,he (the plaintiff) was at the commence-
ment of thelle suits, lltld ever sincElllRsbeen and is, a citizen of the state of
Indiana. Thatthe detepdant the Baltin).<>re & & Chicagoq Railway Com-
pany ever since has been and is a corporation duly organized and existing un-
der the laws of the state of Ohio, and is a citizen of that state, and that the
Baltimore' & Ohio Railroad Company was at all times and Is a corporation or-
ganized. and existing unde.r and by vlrtue of the laws of the· state of Mary-
land" and is a. citizen of that state. And, plaintiff says: That
on, before, and since the 16th day of October, 1889, there, was and ever since
has been a railroad engaged In'the business of passenger carrier, extending
fromitheeit:y ofOhicago, across the state-of' Indiana, Into the state of Ohio,
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whIch Is owned and over:ated by the defendants, sometimes known as the
Baltimore & Ohio Railroad Company, and at other times as the Baltimore,
Ohio & Chicago Railway Company, which railway line passes through the
counties of Laporte, Porter, Lake, and others, which railway line passes
through a certain village in the state of Indiana known as Alida. That on
said day plaintiff became and was a passenger, for hire, on a certain passen-
ger train of said defendants, to be carried thereon, having purchased a ticket
at --, in the state of Ohio, entitling him to go to the city of Chicago, for
which he paid the usual and proper charges, to wit, $--. That some time
before said train on which plaintiff was so being carried as a passenger as
aforesaid arrived at said town of Alida, In Laporte county, Indiana, at which
there was another railroad crossing the line of said defendants, upcm which
the passenger was riding, the plaintiff ascertained that he could stop at and
get off said train at said town, and not proceed further on said traiJ;l over
said line, and thereby reach his home more readily than to proceed to the
city of Chicago, and so informed the agents. employes, and servants of the
defendants in charge of said train, and expressed to them his desire to stop
at said town of Alida for that purpose, and inquired whether the train would
stop, and whether he could do so. And thereupon, and then and there, the
said employes, agents, and servants having charge of and operating and run-
ning said train of said defendants over said line informed the plaintiff that he
could safely 'stop at said town, and then and there safely alight and get off
of said train, but that he would have to be in readiness to get off of said
train immediately on its arrival at said railroad crossing at said town, as
the train would only make a very brief and short stop at said railroad cross-
ing, and that such stop would be the only one said train would make at said
town of Alida. As said train afterwards approached the said town and cross-
Ing, the said agents, servants, and employes of said defendants requested and
notified the plaintiff to leave his seat in the car In which he was riding, and
to come to and take his vlace on the platform and steps of said car, so as
that he might get off without any delay on the stopping of said train at said
town and crossing. And plaintiff obeyed said notification and directions then
and there so given him, and proceeded at once to leave his seat in said car,
and walk to the door thereof, when the defendants' said servants, employes.
and agents opened the door, and he took his place upon the said platform and
steps, When, where, and as requested and directed so to do by the agents of
the defendants aforesaid; the train being then and there In motion. and not
yet having arrived at the stopping place. And while he was so standing upon
said steps as directed, and exercising due and proper care and caution to pre-
vent accident to himself, the agents, servants, and employes of the defendants
running, controlling, and operating said train, carelessly, negligently, and with-
out notice to the plaintiff, suddenly and qUickly, and with great force, brought
said train. to a sudden and immediate stop, which stop was so quick and sud-
den, and being without notice to the plaintiff, so that he was, withouta.ny
fault or negligence on his part, at once, with great force, thrown from said
train,with great violence, to the ground, and then and there, without any
fault or negligence on his part, struck the ground, and received cuts and
bruises upon his head, face, arms, body, and legs, inflicting upon him great
pain, and causing permanent and lasting injury to himself, in both body and
mind, and disabling him from hereafter follOWing his vocation in life. That
by reason of said injuries so wrongfully inflicted upon him, without any fault
on his part, he has lost time of the value of one thousand dollars ($1,000), has
expended for medicines, medical aid, and nursing one hundred dollars ($100),
and has suffered great pain from thence till now, and must continue to suffer
during life, and is disabled for life physically, and his mental faculties are
permanently injured and impaired. He avers that by reason of the prem-
ises aforesaid he was and is damaged in the sum of $15,000, for which he
prays judgment."
Afterwards, on the 25th of June, 1890, the Baltimore & Ohio Railroad Com-

pany demurred to the complaint, mainly upon the grounds that the complaint
did not state a cause of action, and that neither the federal court nor the
state court had any jurisdiction over the defendants, or over the cause of
action. On the 22d of October, 1890. the demurrer was overruled, and the

v.62F.no.5-24
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companies, defendants, seV:eraIly pleading the general
was brought to trial in May, 1892, and the jury fOund a

which, so far as is material to be stated, is as follows: "On
.<lI' l6th day of October, 1!:l89, the defendant the Baltimore & Ohio

was operating a railroad across the state of Indiana, said
I'&l1rQad.ql'P13li11.ngthe track of the Louisville, New Albany & Chicago Railroad

in this district, at a station called Alida.· • •
On said 16, 1889, the plaintiff, John E. Meyers, then and ever since
a citizen of the liltate of Indiana, became a passenger on the passenger train
No..47 of said Baltimore & Ohio Railroad Company, running from Wheeling,
Wl*lt ylrglnia, over the road aforesaid, to the city of Chicago; taking the
traln at Fostolia, Ohio, and having a ticket for his passage from thence to
the city ·of Chi<:ago, w!lich. was taken up by the conductor during the passage.
Said train No. 47 passed through I!'ostoIia in the night, arriving at Alida early
in the morning. 'rhe plaintiff, desiring to leave the train at· Alida, .and take
the south.bound train of the LouiSVille, New Albany & Chicago Railroad Com-
pany .at Allda to his home, at Whe&tland, during the night, asked the COD-
ductorllnd ahlo·the brakeman of .said train, whose duties were to look after
and hejp, passengers on and off the train, whether the train No. 47 would stop
at Alida: and he was Informed by them that the said train would not stop
at the plattorm station, but would stop at the railroad crossing, and that he
eould get lilff when the train so stopped. Later in the morning; when the train
was within. about one mile from Alida, the brakeman came to the front dOO1'
.of the car in which Meyers. was riding with a friend, who desired to get off
at the lilame place, and motioned with his hand for them to come forward,
leaving. th.e car d,oor open. and he (the brakeman) stepping forward to the
. platfOrm on the next car ahead. The brakeman gave the plaintiff this notice
so tb,athe might get off, as S()on as the train should stop, because it was' ex-
pecte4itwoul4 only" make. a very Short stop at said railroad crossing. • • •
f'laintiff, im answer to the summons of the brakeman, went forward, and took
his place Ilt the front end of the coach in which he was riding, on the plat-
form, the train at· the time. moving at the rate of thirty-five miles per hour.
• ., "., lie took his stand on the north side of the car dOGr, Gn the platform,
witll· one toot on the platform and one on the. tlrst step below,-his back to-
wards tbe car;-and holding firmly with each hand on the cal' rail. While

thus, and waiting for the. train to come to a stop so that he might
Itlight, the train, suddenly, quickly, and with great force, and without notice
tohiijl,jerked with such force and violence as to loosen the hold of his hands
npon thecal' rail, and throw him from the car violently to the ground, where
he fell. 'at It distance of 1,490 feet east of the railroad crossing. Said jerk-
Ing wasQCcasionedby the sudden, unusual, and unnecessary application of
the a1r brakes. • • • At the time of said accident, plaintlfr was holding
firmly· to· said ralling, leaniltgback against the car so as to protect himself,
and was using reasonable and ordinary care for that purpose. Said accident
to the plaintiff was wholly caused by the carelessness and negligence of the
employ6s of said Baltimore &' OhIO Railroad in operating said train, in caus-
ing ltto Buddenlycheck, and wIthout fault or negligence upon the part of
Haid plaIntiff. The defendant had, on the inside of the car door in which the
plaintiff was riding,a notice warning passengers from riding on the platform
while the train was in motion, but the plaintiff's attention was not called
thereto, nor did he· see the same. The plaintiff was on the platform, at the
time of the happening of the .accident, at the invitation of the brakeman, in
the dIscharge of his duties as lLforesaid, for the purpose of getting off the
train as soon as the same should stop for the crossing. The accident happened
on the .morning of said October 16, 1889, shortly after sunlise." Whereupon,
the pialntitT below filed his motion for judgment against the Baltimore &
Ohio Railroad Company. The Baltimore & Ohio Railroad Company moved
the court for judgment in its favor on the special finding of the jury, and also
moved for It. new trial.
The motions of the plaintiff In error were severally overruled. The motion

of the plaintiff below for judgment on the special verdict against the Balti·
more & Ohio Railroad Company was granted, and judgment ordered against
that company, and In favor of the plaintiff, ana in favor of the Baltimore &
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Ohio & Chicago Railroad Company against the plaintiff. There appear to have
been no exceptions taken npon the trial, except that at the conclusion of the
testimony the plaintiff in error moved the court to instruct the jury to return
a verdict in its favor upon the ground that under the pleadings and upon the
testimony the plaintiff was not entitled to recover. The court overruled the
motion, to which proper exception was taken. The errors assigned are as
follows:
'·Pit·st. The said circuit court erred in overruling the demurrer of the defend-

ant to the complaint of the plaintiff herein.
"Second. Said circuit court erred in refusing to instruct the jury to return

a verdict in favor of the defendant the Baltimore & Ohio Railroad Company
upon the ground that under the pleadings and all the testimony the plain-
tiff was not entitled to recover against it in this case.1
"Third. The circuit court erred in overruling the motion of the defendant

herein the Baltimore & Ohio Railroad Company for a judgment in its favor
upon the special findings of the jury.
"Fourth. said circuit court erred in rendering judgment in favor of the

plaintiff therein, John E. Meyers, and against the Baltimore & Ohio Railroad
Company, one of the defendants therein.
"Fifth. The said circuit court erred in overrullng the motion of the de-

fendant therein the Baltimore & Ohio Railroad Company for a new tria!."
J. H. Collins, for plaintiff in error.
A. C. Harris, Stuart Bros. & Hammond, and Wm. B. Austin, for

defendant in error.
Before FULLER, Chief ,Justice, Circuit Judge, and

GROSSCUP, District Judge.

JENKINS, Circuit Judge (after stating the facts). The statute
organizing this court (26 Stat. 826, c. 517) provides for appeals
or writs of error to the supreme court from the circuit court
in any case in which the jurisdiction of the court is in
issue, and that in such case the question of jurisdiction shall
alone be certified to the supreme court from the court below. The
circuit courts of appeals have appellate jurisdiction to review the
final decisions of the lower courts in all cases other than those au-
thorized to be removed into the supreme court. In McLish v. R{)ff,.
141 U. S. 661, 668, 12 Sup. Ct. 118, the supreme court construe this
provision of the statute, and assert that the defeated party "must
elect whether he will take a writ of error, or appeal to the supreme
court on the question of jurisdiction alone, or to the circuit court
of appeals upon the whole case. If the latter, then the circuit
court of appeals may, if it deem proper, certify the question of
jurisdiction to this court." Notwithstanding our recent ruling in
Manufacturing Co. v. Barber, 9 U. S. App. -, 9 C. C. A. 79, 60
Fed. 465, that when the sole question presented by the record goes
to the jurisdiction of the court below we are without authority to
determine the question, we do not doubt, in view of the recent
decision of the supreme court in :Maynard v. Hecht, 151 U. S. 324, 14
Sup. Ct. 353, that when, as in this case, other questions are involved,
we are authorized to determine that question as well as the others.
In the case referred to the court say:
"The act did not contemplate several appeals in the same snit, at the same

time, but gaVe to a party in· the suit in the circuit court, where the question
of the jurisdiction of the cOlirt over the parties or SUbject-matter was raised
and put in issue upon the record at .the proper time and in the proper way.
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the right to a. review by this court, after final judgmeItl: or decree against him,
of the decision upon that question only, or by the circuit courts of appeals on
the Whole case." •,
And, even were this otherwise, we cannot doubt that we may

consider the .question of jurisdiction, so far as necessary to satisfy
ourselves whether, in the exercise of the discretion lodged with
us, the question of jurisdiction involved is sufficiently grave to
warrant its submission to the supreme court upon proper certifi-
cate, as required by the ruling in Maynard v. Hecht, supra.
The averment of the declaration is that the two railway com-

panies jointly operate a railroad within the state of Indiana. It
is insisted that the state court had no jurisdiction because there
is no authority to sue foreign corporations which have formed
partnership or other joint combinations for doing business in the
state of Indiana, and that there is no authority for any such com-
bination of corporations to be sued in the federal court. It does
not appear in what manner the two railway companies are inter-
ested in the operation of this railroad; and we deem it entirely
immaterial to inquire. The statutes of Indiana provide that a. rail-
road corporation may be sued in any county in which or through
which its line of road runs; and it was clearly competent for the
state courts to take jurisdiction of a suit of this character, for
injuries inflicted in the operation of a railway in Indiana by two
or more railway corporations co-operating in the management of
the railway, irrespective of any question of power in those com-
panies to form such combinations. If they acted in so doing with-
out authority (If law, they are none the less liable for injuries
incurred through negligence in their management of the road.
One cannot shield one's self from responsibility for wrong done
because, in the doing of the wrong, he was acting without authority
ot law. .
So far as concerns the jurisdiction of the federal court, but a

word is necessary. The diverse citizenship of the parties is con-
fessed.. The respective railroad companies are chartered under the
laws' of, and are citizens of, states other than the state of Indiana,
whereof the plaintiff below was a citizen. The companies removed
the cause into the federal court upon the ground of such diverse
citizenship. Tlleprovision that no civil suit shall be brought in a
circuit or district court of the United States, against any person,
by any original process or proceeding in any other district than
that whereof he is an inhabitant, confers an exemption, in the
nature .of a personal privilege, that may be waived, and has no
application where the defendant to a suit in the state court, who
js a. nonresident of the state, removes the cause into the federal
court. of that state. .
It .is somewhat obscurely suggested that no proper service was

had in the state court. The record does not disclose the nature
of the 'service, and it does not appear that any application was
mlide to the state court to vacate the service. The record does

¥:Down that the parties appeared upon the application for
the publication of depositions. That was probably a general ap-
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pearance to the suit; but it is only necessary to observe, with
respect to the suggestion of improper service of process, that juris-
diction is only challenged here by demurrer to the amended decla-
ration, and such pleading does not disclose the nature of the service
of process, or present for determination any question with respect
thereto, and that the filing of such a pleading is a general appear-
ance to the action, and a waiver of any defective service of process.
The objection to the jurisdiction is of such slight merit that we

do not feel ourselves warranted in the submission of the question
to the supreme court.
The other assignments of error go to the right of action, and

may be considered together.
The defendant in error desired to stop at Alida, but was in-

formed by the brakeman, whose principal duty was to assist pas-
Bengers to embark and to alight from the train, that the stoppage
was not ordinarily made at the station at Alida, but that the train
necessarily stopped before coming to the railway crossing east of
Alida, and that he could leave the train at such crossing. As the
train approached and was within a mile of the crossing, the brake-.
man opened the front door of the car in which the defendant in
error was seated, and motioned him to come forward. He took his
stand upon the platform, holding firmly to the railing (the brake-
man stationing himself upon the rear platform of the forward car),
and, as is alleged, and as the jury found, while he was so standing
there awaiting the stoppage of the train, and by reason of the sud-
den, unusual, and unnecessary application of the air brakes, the
train suddenly, and with great force, jerked and threw him from the
train. The question presented is whether the act of the defendant
in error, in so standing upon the platform while the train was in
motion, was such an act of contributory negligence as debars a
recovery. Undoubtedly, it is more or less perilous for a passenger
to stand upon the platform of a car in motion; and if there be no
justification for the act he would be chargeable with negligence
contributing to his injury, for no one has right to place himself un-
necessarily in a situation of manifest danger. Wills v. Railroad
Co., 129 Mass. 351.
We are quite in accord with the principle urged to our atten-

tion by counsel for the plaintiff in error, stated by Mr. Patterson in
his work on Railway Accidents (section 276), as follows:
"The fact that a servant of the railway invited or even directed the passen-

ger to occupy a position of danger will not render the railway liable for in-
juries resulting therefrom, if the danger was so obvious that a reasonable
man would not have obeyed the servant or accepted his invitation. Nor will
the railway be liable to a passenger who is injured In alighting at a danger-
ous place because the conductor tells him that passengers sometimes alight
there, but does not either invite or command the partiCUlar passenger to alight
at that lloint. Nor will the railway be held responsible if the servant was
not expressly or Impliedly authorized to give the invitation."

It will be observed that one factor in the rule is that the dan-
ger must be so obvious that a reasonable man would not have
,obeyed the servant or accepted his invitation, for the test of neg·
ligence, in such case, is what, under the circumstances, a reason-
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able man would ordinarilyharre':ldone. 'Thus, in 'Railroad
v. -a laborer in the service of the 'company
claimed he had been :directed ,to ride 'on the pilot of the locomotive,
and in so doing was injured. The court held that the location was:
so obviously a place of peril that there was no justification in his
taking such a risk, if he had been directed so to do, and it was said
that heniight as well have obeyed a suggestion to put himself on
the track before the advancing wheels of a locomotive. But
whether or not one is guilty of negligence in standing upon the
platform of a car in motion is dependent upon the circumstances of
the case, and is deterniined by the consideration whether a reason-
ably prudent man" under the circumstances existing, would have
done' 80 ,or not. The liuty of the passenger isdictate<l and meas-
ured by the exigency 'of the occasion. Here the defendant in error
had announced to him, by the act of the brakeman, t4at the train
was about to come to a stop. He was notified ,and directed to

that he might alight so soon as the train had stopped.
He hal;1 been warned that the train, would stop but for a moment,
and thafhe must be in teadiness promptly. He was noti-
fiedto, take, the position'l\:'bich he did upon the platfomn of the car.
He ,hf!.,4 a,right to that was abating its
with q,view to We thlDk It was a proper questIon to
be SUbmitted to the jury ",hether the defendant in error, under the
circumStances, was guilty of an act which a reasonably prudent
man'in 'like situationwo.uld. not have done. Under the circum-
,stances, cannot l'aY,as a matter of law, that he had no right to
rely of the servant of the company in charge of the
car, 4, «1,,ould n,o"t rightfUllY, assumethftt in following his direction
he woule!" not expose bimlielf to unnecessary or unusual peril.
Filer,v.:Railroad, Co., 59,N. Y,351; Railroad Co. v. McCloskey,
23,r/i:., Y. E:elly:,92 Ind. 371; Railroad Co. v.
CarP,fr" H2,lnd. 26, 13 N. and 1,4 N. E. 352.
There may be instances of voluntary and unnecessary riding

upon tbe ,platform of a motion, which would be held by the
court, as matter of law, to amount to contributory negligence pre-
velltlng a recovery. Each case must be resolved in the light of its
attell<lant cir.cumstances.The present case, in our judgment, is
one in which we cannot saY,as matter of law, that the act of the
defendant .. in error was unjustifiable. The question of contribu-
tory Jl,egligence is general1y a question of mixed fact and law, to
be resolved by'the jury under proper instructions from the court,
except where the negligence is clear that the court would be
authodzed to withdraw the consideration of the question from the
jury, and determine that negligence as matter of law. Railroad
Co. v. Converse, 139 U.S. 469, 11 Sup; Ct.569; ,Elliott v. Railway
Co., 150 U. S. 245, 14 Sup. Ct. 85. This we cannot do in the pres-

The compaDYJwa;s clearly responsible for the act of the
brakemll-niJl,mvitingthe passenger to·the platform,under the cir-
cumstancesalleged in the declarati()D'and found by the jury. A

,iii Jle{$ponsible tor acts: lof,an ,agent' performed in the,



UNITED STA.TES SUGAR REFINERY 11• .PROVIDENCE S. &: G. PIPE 00. 875

discharge of duty within the general scope of his agency, although
the particular act may not have been directly authorized. It
was the duty of the brakeman to assist passengers to alight. His
invitation to the passenger was in the discharge of that duty. Al-
though, in so doing, he violated a rule of the company, and there-
by caused injury to the passenger, the danger of complying with
the invitation not being obvious, the master cannot escape liability
for the act of the servant performed in the discharge of his duty.
It is urged that there is exemption from liability here by reason

of the provision of the statute of Indiana (Rev. St § 3928) which
declares:
"In case any passenger on any railroad shall be injured on the platform of

a car, or any baggage, wood, or freight car in violation of the printed regula-
tions of the company posted up at the time in a conspicuous place insIde of its
passenger car then In the train: such company shall not be lIable for the in-
jurY.provided said company at the time furnished cars sufficient for the
proper accommodation of the passengers."
It was found by the jury that, on the inside of the door of the

car in which the defendant in error was riding, the company had
placed a notice warning passengers from riding on the platform
when the tmin was in motion. This statute was obviously in-
tended to absolve the company from responsibility for damages
to passengers imprudently and improperly standing or riding upon
the platform; but we cannot conceive that it was designed. to
apply to a case of a passenger justifiably leaving a car, the plat-
form being the only mode of egress, and the defendant In error
being there, by invitation of the servant of the company, for the
purpose of alighting. He was not, we think, riding upon the
platform, within the meaning of the statute. Buell v. Railroad
Co., 31 N. Y. 314; Railroad Co. v. Miles, 88 Ala. 256, 6 South. 696.
The other objections urged to the judgment are of minor im-

portance, and we do not find it necessary to consider them.
Our conclusion is that the judgment must be aflirmed.

UNITED STATES SUGAR REFINERY v. PROVIDENCE STEAM & GAS
PIPE CO.

(Circuit Court of Appeais, Seventh Circuit. March 10, 1894.)
No. 61.

1. CoNTRACTS-ACTION FOR BREACH-EvIDENCE.
The exclusIon of a question to a witness in an action on contract can-

not be held erroneous, on the ground that the question related to a condition
of the contract. where It also included other conditions not embraced in
the contract.

S. SAME.
In an action for the price of automatic sprinlders furnished by plaintiff

to defendant under a contract providing that the size of 'the pIpes should
conform to the scheduie required by defendant's underwriters, evidence of
the cost of making the sprinklers conform to a certaIn schedule. not ShOWD
to have been adopted by the companiee that insured defendant's property,
not admissible.


