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regard to the of proposed by them, respectively,
is the very root of the issue before the court., The form of sub-
mission proposed by the plaintiff provided that the appraisers "shall
make a careful appraisement,pursuant to the 'terms and condi-
tions" of. the policy,' "of the actual cash value,", etc.,. following the
phraseology of the policy itself. The court is of opinion that the
form of submission proposed by the defendant company was not in
accordance with the provisions of the policy. It defines and im-
poses on the appraisers duties and powers not prescribed or pro-
vided 'for in the policy, such as the ascertainment of the cost of ex-
cavations, value of walls, materials, or any portion of said building
saved, as well as depreciation on account of age, use, neglect, and
location, and the difference in value, if any, between a new or re-
paired building and the one and to deduct such values from
the amount of the damage. And the defendant company refused to
submit to an appraisement except upon the terms of the form of sub·
mission proposed by it, whereby it .placed itself in the attitude of
the plaintiff Hamilton in the case of .Hamilton v. Livel'pool, etc.,
Ins. Co., ubi supra; and under the authority of that decision, and
the authorities therein cited, judgment must be entered in, ,this
case for the plaintiff. . See, also, Hamilton v. Home Ins. Co., 137 U.
S. 370, 11 Sup. Ct. 133, and the authorities there cited.

FLEISCHMAN v. BOWSER et lit
(Circult Court of Appeals, Fifth Circuit. May 15, 1894.)

No. 185.
1. ATTAOIlMJ;;NT'-:LEVY AND LIEN-RETURN.

In an action against copai-tners under the firm name of "F'ee Bros. &
Co.•" a. writ of attaChment, optained on the ground that defendants weJ;e
about to dj.spose of theirpropecty with intent to defraud creditors, des-
ignated them by their indiVidual names, but they were also described in
the writ and the other proceedings by the firm name, and return was made
of a levy upon "all the l'ight, title, and interest of Fee Bros. & Co." in cer-
tain land, Held that, as the jurisdiction did not depend on the sufficiency
of the return, and the firm name was not used as representing a distinct
party; the attachment bound the title one of the copartners individually
had in the land, and was not limited to the interest of the firm as a dis-
tinct entity,

2. SAME--FRAUDULENT CONVEYANCES-TRESPASS TO TRY TITLE.
In trespass to try title to land, brought by the purchaser thereof under

an attachment, where defendant'l, claiming under a deed from the attach-
ment debtor, acquired title pending the attachment, evidence that the
deed was made to hinder, delay, and defraud creditors, such a deed being
fraudulent and void under statutes of the state, raises a question for the
jury as to its fraudulent character.

Error to the Oircuit Oourt of the United States for the Northern
District of Texas.
This case was instituted December 23, 1890, in the circuit court of the

United States for the northern district of Texas, by Samuel Fleischman,
plaintiff' in errol', against O. P. Bowser, Franklin Butler, and Byron Truell,
defendants in error, to try title to a lot in the city of Dallas, state of Texas.
Plaintiff's declared in the court below in the ordinary form of "trespass to try
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Defendantspleadednpt guilty, ID;lprovements In good faith, and in
reconvention to establish title. The ease was tried In the court below before
tM judge and jury, and resul'te\:l'ln a vert;ltctll,Jld judgment for the defendants.
; 'The' evidence adduced on tlie' trial showM· that Priscilla Fee, who died on

day of December, 18$6, had legal title to the lot in controversy at the
thrieMller that Ptiscilla Fee left surviving herO. P. S. Fee, her

and C, E. Fee, E. Fee,. FraJj.k. P. Fee, and Flora A. Duffy,
wlfe,of William J. Duffy, bet' children, .were her only heirs at law; and
that. by ,various transfers and 'conveyances, dUly recorded, among and between

lleirs Qf· Priscilla Fee, It l'esulted that on the 9th day of February, 188i,
O. E.Fee, for the allege'd $4,000, paid by D. E. Fee, con-
'veyed the said lot, by good and sufficient warranty deed, to D. J<J. Fee, which
deedLWas duly filed for record on the 2tst day of February, 1887. At the1:il.We ijf,this conveyance to D,E; Fee, a.E. Fee was a member of the partner-
liIh,ip Bros. & Co., comppsed of O. E. Fee,O. P. S. Fee, M. T. Fee, and
Geo);$e:Jj). 1Wd the said:li;nn of Fee Bros. & Co. was indebted In a large
sum':to of Bohm BrO!!: & Co., a firm composed of Abraham Bohm.
JosepliBGhm,,'and Sa:muel FleIschman. On May 6, 1887, the firm of Bohm
BrOs.••1()P., instituted a suit in' the district court of Dallas county, Tex.,
ag14n!1t Fee Bros. & Co., composed as above, to recover the sum of $1,025,
amo11lltof' certain notes due l!Jld, owing to the plaintiffs, and in
said snit obtained an attachment, on the ground that the defendants were
aoout!to diSpose ofthelr property, in whole or in part, with Intent to defraud

The. attachment Issued, and commanded the sheriff to attach
forth'flth,so much of the property of C. E. Fee, O. P. S. Fee, M. T. Fee, and
GeorgI;) E.Fee, composing firm Of Fee Bros. & Co., sufilctent to make the
sum of, etc. .The sheriff made return of said attachment as follows:
"Came to hand May 6,1887, at 2:10 p. m. Executed same day at 2:10 p.

m., by levying upon all the right, title, and Interest of Fee Bros. & Co. in
and to the following described tract of land, to the lot in
controversy. On the 10th of October, 1887, the defendants, by attorneys, ap-
peared in the state court,. and for answer filed a general demurrer and a gen-
eral denial.
D. E. dIed In December, 1887, leavIng survivIng him Katie D. Fee, his

wife, and Jessie D. Fee, Dart E. Fee, Fannie M. Fee, Kate D. Fee, and Annie
S. Fee, minors, his children, who were his only heirs. On the 15th day of
February, 1890, George E. Fee, attorney In fact for William J. Duffy and
FloraA. Duffy, and Kate D. Fee, wife of D. E. Fee, deceased, for and in
consideration of the sum of $3,937.51, cOJlveyed to Marie A. Flournoy all of
the land ill controversy, eX(:ept seven-sixteenths, which seven-sixteenths be-
longed to the minor heirs ofD.E. Fee, which deed was duly flIed for record
March 7, 1890. On the 7th ,dllY of May, 1890, Katie D. Fee, as guardian of
the aforesaid minor chlld1'en of D. E. Fee, conveyed the interest of said
minors, to wit, seven-sixteenths In the property in controversy, to Mrs. Marie
A. Flournoy, and, by adm1sslon In the record, It appears that Katie D. Fee
had duly qualified as guardian of her said children, and that" by virtue of the
orders and decrees of the' county court of Dallas county, T,ex., she had full
authority, as gUardian, to convey the Interest of said minors In the property
in controversy, and that hel' conveyance thereof to Mrs. Marie A. Flournoy
was duly approved by an order of said county court of Dallas county, Tex.
On the 15th of May, 1890, Mrs. Marie A; Flournoy, for tlle recited consid·
eratlonof $8,500, sold and conveyed the land In controversy to said O. P.
Bowser, which· deed was duly recorded on the 20th day of June, 1890. On
the 29th of May, 1890, the district court of Dallas county, Tex., in the suit
of BohmBros.'& Co. v; Fee Bros. & Co., rendered judgment in favor of the
plaintiffs, and against Fee Bros. & Co.• C. E. Fee, O. P. S. Fee, and M. L.
Fee, for the sum of $1,541.47, with interest thereon from date at the rate
of 8 per cent., and all costs of suit; and, In the same judgment, the court,
after reciting the issuance of the attachment in the case, and that the same
was upon certain lands of defendants described In the return, "ordered,
adjudged, and decr.eed that t1:le said attachment lien, as It existed on the 6th
day of May, 1&8'7, at 2:10p. m. o'clock, upon the above-described tract of
land, be-and the same is hereby, foreclosed, and that the clerk of the court do
Issue an order of sale, directed to the sheriff or any constable of Dallas conn-
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ty, Tex., commanding him to sell the above-described tract of land under ex-
ecutlon." On the 3d day of July, 1890, O. P. Bowser sold and conveyed oDe
undivided half of said lot of ground, for the recited consideration of $7,500.
to Franklin Butler and Byron Truell, which deed was filed for record on the
20th day of October, 1890. On the 4th day of October, 1890, an order of sale
was issued out of the district court of Dallas county on the judgment fore-
closing the attachment lien. It was executed on the same day, by levying
upon the property specified in the order, and thereafter, after due advertise-
ment, the property in controversy was struck off and sold to Samuel Fleisch-
man, plaintiff herein, to whom, on the 9th day of December, 1890, the sherifi'
executed proper conveyance. It thus appears that both the plaintiffs in error
and the defendants In error trace their title to C. E. Fee, and that, with the
exception of the conveyance from C. E. FE!(> to D. E. Fee, all the conveyances
were executed pendente lite. Other conveyances and matters were shown
on the trial, which it is not necessary to refer to, except that plaintiff intro-
duced evidence tending to show that the deed from C. E. Fee to D. E. Fee,
dated Feblllary 9, 1887. was made for the purpose of hindering, delaying,
and defrauding the creditors of C. E. Fee.
On the close of the testimony. the plaintiff requested the trial judge to in-

struct the jury as follows: "If you find that, at the time the deed from C. E.
Fee to D. E. Fee was executed, Bohm Bros. & Co. were existing creditors of
C. E. Fee. or the firm of which he, the said C. E. Fee, was a member and
partner, and you further find that the hindrance of creditors formed any part
of the actual intent of said C. E. Fee In execution of said deed to D. E. Fee.
then, It being admitted that said D. E. Fee paid no v81uable consideration
for said deed, but, If any consideration existed In the transaction, it was
part payment of a pre-eXisting debt, you will consider said deed as fraudu-
lent and void as to plaintiff." "You are instructed that. if you find from the
testimony that the deed from C. EJ. Fee to D. E. Fee was without considera-
tion, and you further find that Bohm Bros. & Co. were creditors of C. E. Fee,
or of the firm of which C. E. Fee was a partner, at the time said deed was
executed, then youwill find that said deed is void as to the plaintiff, and did
not pass any title to D. E. Fee, as allalnst plaintiff."
The court refused to give either af the charges, but charged the

jury as follows:
"In this case, the jury are Instructed that the plaintiff's title to the land In

controversy had Its inception on May 6, 1887, by the levy of an attachment,
In the case of Bohm Bros. & Co. v. Fee Bros. & Co., on all the right, title, and
interest of I;'ee Bros. & Co. to said land.
"(2) In order for plaintiff to recover in this suit the land sued for, you must

be satisfied from the evidence that the firm of Fee Bros. & Co. were the real
and equitable owners thereof at the date of the levy of said attachment, on
May 6, 1887, and that D. E. Fee, who took the deed to the land sued for
from C. E. Fee in February, 1887, and O. P. Bowser, who took deed to the
land sued for from Mrs. M. A. Flournoy on May 15, 1890, were neither of
them innocent purchasers, for a valuable consideration, of said land. To con-
stitute an innocent purchaser, they must have bought in Ignorance of the fact
that the land equitably belonged to Fee Bros. & Co. (If such was the fact).
and have paid a valuable consideration for the land. 'rhe attachment in
the case of Bohm Bros. & Co. v. Fee Bros. & Co., having been levied on May
6. 1887, on the property now sued for, at a time when the legal title was in
D. E. Fee, did not operate as constructive notice of the title of said Fee Bros.
& Co. (if any) to said property to defendants, or those under whom they
claim. The attachment in said case was levied only on the property of Fee
Bros. & Co., and was foreclosed as levied.
"(3) If the jury find from the evidence that the firm of Fee Bros. & Co. were

on the 6th day of May, 1887, the real and equitable owners of the property
sued for in this case, and that the defendants and D. E. Fee, at the date of
their respective purchases, were aware of that fact, then you will find for
plaintiff the land in controversy.
"(4) If, however, you are satisfied from the evidence that the firm of Fee

Bros. & Co. were not the equitable owners of the land sued for when it was
attached May 6, 1887, as aforesaid, then you will find for the defendants.
"(5) Defendants deraign title under D. E. Fee, in whom the legal title to the
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10;11. Wi, was. when the above: to was levIed,
,1\.]<1$$7, lW.id Fee. was· not a party·.w· 14e SlMt pi Bl}hmBros. & Co.

.Co" out, of which said atmllhiDent issuOO. If you find under
the· that he, p. E. Fee, or 0., :p.. ,Bowser, or the other defendants,

land rrom .their immediate vendor under the .belief that such
legalan4:equltableowne\',:thereof, of the
(if lUly)· ,BrOll. & Co, .and of plaintiff to. said land at the

date. Qfsu$.purchase, that he hall ,a fair and full consideration for said
land, a indebtedness, or in money and negotiable
note, or then you 'will find for 0; Bowser, if he is thus protected,
and, If. lll)t;, for the other defendants, It tbeyare lilO protected."
'rne platJ;J,ti;ff duly to the refusals of the judge to charge as re-

quested" .and.also to the charge as given, .particularly the second and fifth
tberepf. .

J. :McCormick plaintiff in error.
Ganl> and ,Harris & Knlght, for defendants in error.

Bef()re PAnDEE and 'C:ircuit Judges, and LOOKE,
DistrictJ]l(lge. . i)

PMlI11i.tlj}, Circuit Juqge (after statIng the facts). There are many
adjudged cases which. hoW.. that it is e$ential to the validity of a levy
upon an attachment, and of the title derived through it, that the
return/ili.puId $tate the property attached to .be .the. property of
the These cases eitfler. go upon the principle that it
is the of tIle officer, and not the actual attachment of prop-
ertybelonging to the defendant, which gives the court jurisdiction
and con,stitutes the foundation of. the subsequent proceedings, or
upon the ground that it proceeding by attachment is a statutory
proceeqingin derogatiQn of the common law,summary in character
and harsh in its operation, and therefore. to be. strictly construed.

are' lUso many adjUdged cases ..to the effect that the validity
of the ley-y upon an and ()f the title, derived through it,
are unaffected by the failure of .the returning officer to state the
property:attached to-bethe property of the defendant. The rea-
son givell for ,some of the!!e decisions is that. the return is maqe byan under great. responsibility by the law which de-
fines hisll:u.ties, and he pledges to the public, under the solemnity
of an oath, ,his integrity anddiligence, and consequently every reason-
ablE' iIrtendment'must be Inade in favor of the regularity of his official
acts. . still oilier cases to the. effect that, where the sheriff
return$ levied on certain lands in the possession of
a person not a party to' the writ,it will be intended, in order to sus-
tain theproceeding,tha.tthey were.the property of the defendant,
and leviell J::In as such.. It may still further be noticed that in some
of the adj,tiijged cases a distinction is made between attachments
which are. original, and auxiliaryattaehments, or those in aid of
a .. JJl.1:he former, the juristliction of the court
depending :llP,9n the va!irQlty of the execution of the writ, presump-
tions aren'otadmissible in favor of a levy or return. Wade, At-

. . .
RobertSdt1 V. Kinkhead,26 Wis. 560, shows a case where the writ

of attachment, in the usual form, the sheriff to attach
.so much of.the lands, etc., of the defendants, William Sturgis and
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Rowland Ellis, late copartners, etc. Upon this writ, the officer
made return that, by virtue of the writ, he attached certain lands,
describing them as the property of Rowland Ellis. The lands at·
tached were, in fact and in truth, the property of William Sturgis,
and not the property of Rowland Ellis, and the question presentpd
to the supreme court of Wisconsin was whether the mistake of the
officer, in respect of the true ownership of the lands, invalidated
the attachment, so that it did not become a lien even upon the in-
terest of Sturgis, the real owner. The court held:
"That the attachment was sufficient to bind the interest of Sturgis in the

real estate, notwithstanding the mistake. He was one of the defendants in
the attachment, and his property was seized by vil'tue of the process of th('
court against him. And, although the officel' made a mistake in stating in the
rettrrn tMt the property belonged to Ellis, yet this should not have destroyed
the effect of the attachment in respect to SturgiS. 'Whatever interest
he had in the lands was seized upon the writ. And the statement that
tbe property was that of Rowland Ellis may be rejected as a mistake of the
officer,or as being repugnant to the levy and more general description in the
return, as was done in l<'ullam v. Stearns, 30 Vt. 444-457, and Bacon v.
Leonard, 4 Pick. 277."
The supreme court of the United States holds that-

"The policy of the law does not require cow'tg to scrutinize the proceedings of
a judicial sale, with a view to defeat them. On the contrary, every rea-
sonable intendment will be made in their favor, so as to secure, if it can be
done consistently with the legal rules, the object they were intended to ac-
complish." White Y. Luning, 93 U. S. iJ14-523; Cox v. Hart, 145 U. S. 37G-
387, 12'Sup. Ot. 962.
The return of the sheriff to the writ of attachment in the case

entitled Bohm Bros. & Co. v. Fee Bros. & Co., in the district comt
of Dallas county, Tex., is, "Came to hand May 6th, 1887, at 2:10 p.
m. Executed the same day at 2:10 p. m., by levying upon all the
i'Ight, title, and interest of Fee Bros. & Co. in and to,"-describing
certain lands. The force and effect to be given this return pre-
sents the main and controlling issue in this case. The trial judge,
in instructing the jury, proceeded on the theory that the levy of
the attachment was upon the right, title, and interest of Fee Bros.
& Co., and not upon any right, title, or interest that the individual
Fees, defendants, or any of them, particularly C. E. Fee, had in the
land attached. The plaintiff in error contends that the return, to
wit, "Executed by levying upon all the right, title, and interest of
Fee Bros. & Co. in and to," etc., is equivalent to, and should be held
to mean, "executed by levying upon all the right, title, and interest
of C. E. Fee, O. P. S. Fee, M. T. Fee, and George E. Fee, individually
and collectively, in and to," etc., and therefore the trial judge erred
in the first and fifth paragraphs of the charge given to the jUl'Y.
In the record and briefs in this case there appears to be some

confusion as to who were the actual parties defendant in the at-
taehment suit entitled Bohm Bros. & Co. v. Fee Bros. & Co., in the
district court of Dallas county, Tex. This confusion apparently
arises from considering the partnership of Fee Bros. & Co. as a dis-
tinct person, capable of suing and being sued, and as the real de-
fendant in the case mentioned; the names of the members of the
partnership being given as a matter of description, merely, of the
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party sued. IJitact, the. suit was brought l;tud carried on
against C. E. Fee, O. P•.S, Fee, M. 'l'.. Fee, and. GeorgeE. Fee, and
all that is said or recited in the petition, affidavit, and attachment
process in this suit, as to. the partnership of Fee Bros. & Co., is

descriptive of the p.qtual defendants, or of the cause of action,
or is surplusage. The. writ of attachment issued in the said case
caUJ;lot be misconstrued as to the actual defendants therein men-
tioned. It runs: you that you attach forthwith so
much of. the property ofC. E. Fee, O.P. S. Fee, M. T. Fee, and
Geo. E. Fee, composing," etc. The petition in the case of Bohm
Brol:!.,8f,Oo. v. Fee Bros.&; Co., in the district court of Dallas county,
and the answer therein filed, as they appear in the record, show
that the 1urisdiction of the court did not depend upon the attach-
ment proceedings, or in any wise upon the absence or nonresidence
of thedefetidants; the grounds for the attachment being that the
defendants were about to .dispose of their property, in whole or in
part, with intent to defraud their creditors. Considering that the
jurisdiction of the distnCt court of Dallas county, Tex., was not
dependent on the sufficiency of the return in question, and that the
words "Fee Bros. & Co.," "composing the firm of Fee Bros. & Co.,"
are used in the suit and attachment proceedings as descriptive of
the actual defendants, taken collectively, and not in any wise as
representing a distinct party, and, further, considering the natural
import and meaning of the words of the return, and the trend of
the authorities as given above, we are of the opinion that the re-
turn in question should be taken and construed as meaning that
the attachment was levied upon all the right, title, and interest of
the persons composing the firm of Fee Bros. & Co., to wit, C. E. Fee,
O. P. S.Fee, M. T. Fee, and George E. Fee, the defendants in the
suit. If the attachment was levied upon all the right, title, and in-
tel'est of the individual Fees, composing the firm of Fee Bros. &
00., in and. to the land in controversy, there can be no doubt that
the attachment proceedings in the suit attached and impounded
any title that C. E. Fee had in the land. at the date of the levy. As
we understand the charge of the court, the jury were instructed
that in the attachment proceedings in the district court of Dallas
county, under the return in question, only the interest of Fee Bros.
& Co., as a distinct entity, apart from the individual members com-
posing the firm, was attached and impounded, and that any title
or interest that C. E. Fee individually had in and to the land in
controversy was not attached. In this we cannot concur, and there-
fore we are constrained to hold that the first, second, and third as-
signments of error are well taken.
The fourth assignment of error is that the court erred in that

part of the charge to the jury which is as follows: "The defendants
deraign title under D. E. Fee, in whom the legal title to the land
in controversy was when the attachrpent above referred to was
levied, on May 6, 1887,".-because the' plaintiff attacked said deed
to D. E. Fee for fraud, and had introduced evidence tending to show
that said deed·was fraudulent and void as to creditors, and the
question whether or not said deed was effective to convey any title
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from. C. E. Fee to D. E. Fee was a question for the jury. :A part
of the seventh assignment of elTor complains of the refusal of the
judge to give the following instruction, to wit:
"You are fw1.her instructed that if you find trom the testimony that the

deed from C. E. Fee to D. E. Fee was without consideration, and you further
find that Bohm Bros. & Co. were creditors of C. E. ]'ee, or of the firm of
which C. E. Fee was a partner, at the time that said deed was executed, then
you will find that the said deed is void as to plaintiff, and did not pass any
title to D. E. Fee as against the plaintiff."
In Thompson v. Baker, 141 U. S. 648, 12 Sup. Ct. 89, the supreme

court held that a conveyance by a debtor in Texas of his real es-
tate there, made with intent to delay, hinder, or defraud his credit-
ors, being void as to the latter, under the statutes of that state, a
judgment sale and transfer of said property, in an action com·
menced by the levy of an attachment upon it as the property of the
debtor, made after the fraudulent sale, should be upheld as against
a bona fide purchaser from the fraudulent grantee, ,taking title
after the levy of the attachment. As we have concluded that the
attachment proceedings in the district court of Dallas county at-
tached and impounded the title of C. E. Fee in the land in contro-
versy, and as, on the trial in the court below, the conveyance of C.
E. Fee to D. E. Fee on May 6, 1887, was attacked as null and void,
because made to hinder, delay, and defraud creditors, and evidence
tending to show that the said deed was fraudulent and void was
adduced before the jury, and as all the defendants acquired title
pending the attachment proceedings in the district court of Dallas
county, it follows that the question as to the fraudulent character
of the deed from C. E. Fee to D. E. Fee should have been submitted
to the jury, with the particular instruction asked for by the plain-
tiff, refelTed to in the second clause of the seventh assignment of
elTor.
The other questions raised by the assignments of elTOr do not ap-

pear to be insisted upon, and need not be considered. The judg-
ment of the circuit court is reversed, and the cause is remanded,
with instructions to grant a new trial.

DUVAL et a1. 'V. PULLMAN PALACE-CAR CO. 1

(Circuit Court of Appeals, Fifth Circuit: May 29. 1894.)
No. 180.

L CARRIERS-PALACE-CAR COMPANIES-LIABILITIES TO PASSENGERS,
Plaintiffs, having tickets for passage over a railroad, purchased trom (I,

palace-car company a ticket for the drawing-room of one of its cars, part
of a railroad' train going to their destination. Before arriving there the
train was turned back by the railroad officials, because of a washout on
the road, and plaintiffs were ejected from the car by order of the con-
ductor of the train. By coU'tract between the palace-car company and
the railroad company, the drawing-room car was operated and controlLed
by the railroad company. Held, that plaintiffs could DOt recover damages
from the palace-ear company as for breach of a contract to convey them to
their destination, that company not being a common carrier of passengers
tor hIre, and baving made no contract to carry; its obligation being only

I Rehearing pending.


