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journment of the term, on the ground that the agreement was unauthor-
ized.

This was an action by Michael' Craven against the Canadian
Pacific Railroad Company, in which judgment was entered for
plaintiff on an agreement signed by the attorneys for the parties,
and filed in the case.
John W. Corcoran, for plaintiff.
William H. Coolidge, for defendant.

PUTNAM, Circuit Judge. At the May term, 1893, the following
agreement was filed in the case to which this petition r-elates:
"In this case it is agreed that entry shall be made: 'Judgment for the plain-

tiff for seventeen hundred and fifty dollars, without costs, and judgment sat-
isfied.' William H. Brooks, Attorney for Plaintiff.

"Strout & Coolidge, Attorneys for Defendant."
Judgment was entered at that term pursuant to that agreement.
While the court might not enforce such an agreement before

judgment is entered, if unauthorized as between attorney, and
client (Holker v. Parker, 7 Cranch, 496), and may, and perhaps
should, on equitable principles reopen a judgment at the same
term, entered on such an agreement, if so unauthorized (Dalton v.
Railway Co., 159 Mass. 221, 34 N. E. 261), yet the court is not re-
quired of its own motion to look behind the signatures of the attor-
neys. To hold otherwise would be to reverse the rules governing
the relations between the court and bar. Consequently this judg-
ment was regularly entered, and the error, if any, was not that
of the court or its clerk. Therefore, after the term at which the
judgment was entered was finally adjourned, the court had no
further control over the judgment. The rule is well stated in Hick-
man v. Ft. Scott, 141 U. S. 415, 12 Sup. Ct. 9.
Petition denied, with costs; petitioner's exceptions to be filed

within 10 days.

BUNTON et -al. v. UNITED STATES.
(Circuit Court, W. D. Pennsylvania. April 17, 1894.)

1. INTEREST-JUDGMEN'l' OF COURT OF CLAIMS.
Interest held not recoverable upon a judgment in the court of claims,

where the judgment was founded upon a tort, and the case had been re-
ferred to the court under a special act (25 Stat. 1334), which did not con-
tain any provision in relation to interest.

2. SAME-JURISDIC'l'ION OF CIHCUIT COURT.
Interest cannot be recovered in the United States circuit court upon a

judgment rendered in the court of claims; the question being incidental
to the original SUit, and the court of claims being the proper forum for its
determination.

George A. King, for plaintiffs.
Harry Alvan Hall, U. S. Dist. Atty.
Before ACHESON, Circuit Judge, and BUFFlllGTON, District

Judge.
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.BUFFtNGTON, District Judge. On January 2, 1884, the
. steamer L N. Bunton was sunk in the Ohio river by collision with
the pier of the Davis Island dam, a structure erected by the United
States government. By special act of congress of March 2, 1889
(25 Stat. 1334), the claim o.f the owners for this loss was "referred
to the court of claims to hear and determine the same to judg-
ment with the right of appeal as in other cases." On March 16,
1889, suit was brought in said court on said claim, and on April
22, 1889, judgment rendered that the "claimants do have and re-
cover of and from the United States the sum of thirty-one thousand
six hundred and ten dollars ($31,610)." No appropriatjn>;;.> for thE'
payment thereof was made until September 30, 1890. Thereafter,
the said sum was paid. Interest is claimed from April 22, 1889,
to September 30, 1890, on the judgment; and to enforce this claim,
amounting to $1,840.51, the present proceeding is brought, and to
it a demurrer b.as been filed. The case involves two questions:
First, is interest recoverable upon the judgment? and secondly, if
so, has this court to enforce such claim?
It is well settled that interest is not allowed on claims against

the government, whether they arise on contract or tort; the only
exceptions being where the government stipulates to pay it, or it
is given. by express legislation. U. S. v. Bayard, 127 U. S. 260, 8
Sup. Ct. 1156. The petitioners claim it on this judgment by virtue
of section 10 of the act of March 3, 1887, which provides, "From
the date of such final judgment or decree interest shall be computed
thereon at the rate of four per cent. per annm;n, until the time
when an appropriation is made for the payment of the judgment
or decree." Whether this section refers to judgments of the court
of claims, or is not restricted to those of the circuit and district
courts, as contended by counsel for government, we do not, at pres-
ent, feel called on to decide; for, in our opinion, this case does not
arise under that act, nor is it thereby affected. It will be noted
the original cause of action, being a tort, was excepted from the ju-
risdiction of the circuit, district, and court of claims by said stat-
ute. To enable the plaintiffs to sue, the special act of March 2,
1889, was passed, which provides "the claim" shall be referred to,
and the court of claims shall ''hear and determine the same to
judgment." This act is the warrant for that court's jurisdiction,
and measures the relief to be granted. In pursuance thereto, that
court has fixed the but has not decreed the payment of
interest thereon. There is no provision in the act allowing inter-
est on the claim, or on the judgment; nor is there any general stat-
ute allowing it, which includes this special case, of an excepted
cuuseof action, specially referred to this particular court. When
the court had fixed the amount, the time of payment was the sub-
ject of legislative will thereafter. So far as interest was con·
cerned, the status of the case was as though congress had originally
passed a private act fixing the amount, and ordering it paid, but
made ,no .ltPpropriationfor such payment. Under such facts, it
could not well be contended that interest ran until appropriation
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be made. are therefore of opinion no interest upon the judg-
ment is recoverable.
But conceding, for present purposes, it is, the question still re-

mains, can such right be enforced by the present proceeding? The
judgment was recovered in a court of competent jurisdiction, and
interest, if recoverable at all, is recoverable as an incident to that
judgment. Manifestly, it is the province of that court to enter
a judgment or decree which shall embrace all matters incident to
the controversy before it. It will be noted, we are not asked to
enforce a judgment of the court of claims, for its judgment, to the

to which it went, is now paid; but we are asked to say
whether that judgment bore the incident of interest or nat,-in
substance, to decide what the court of claims has omitted to de-
cide. In our opinion this question is one incidental to the original
suit, and the court of claims is the proper forum for its deter-
mination. For the reasons set forth the demurrer is sustained.

ACHESON, Circuit Judge, concurs.

WETHERBY v. STINSON et at
(Circuit Court of Appeals, Seventh Circuit. April 13, 1894.)

No. 142.
L JURISDICTION OF FEDERAL COURTS-CITIZENSHU-.

Where jurisdiction depends on diversity of citizenship, and the bill
shows that complainant and one of the defendants are citizens of the
same state, and such defendant, although he files a disclaimer, is not dis-
missed out of the case, the suit should be dismissed.

l:l. REVIEW ON ApPEAL-OBJECTION NOT RAISED BY COUNSEL.
On appeal from a decree dismissing a suit for want of equity the appel-

late court should take notice of a lack of jurisdiction, appearing from the
bill, even though it is not suggested In the briefs or at the hearing.

Appeal from the Circuit Court of the United States for the West-
ern District of Wisconsin.
This was a suit by George Wetherby against James Stinson, the

Superior Consolidated Land Company, Sarah B. Anderson, and Dan-
iel A. Robertson. Defendant Robertson filed a disclaimer, and the
other defendants demurred. The demurrer was sustained, and the
bill was dismissed for want of equity. Complainant appealed.
The appellant, a citizen of Minnesota, brought his bill of complaint against
the defendants, alleging that three of them were residents and citizens re-
spectively of lllinois or Wisconsin, and the fourth, Daniel A. Robertson, a resi-
dent and citizen of Minnesota. '.rhe averments of the bill llre, in substance:
That Lafayette Emmett, the appellant's grantor, being the owner of the north-
east quarter of a certain section of land in Douglas county, Wis., entered into
an agreement with a syndicate, consisting at first of eleven and afterwards of
twelve persons, for the conveyance of the land to a trustee, to be platted in
connection with lands belonging to the members of the syndicate as the city
of Superior; that in pursuance of that agreement, on the 29th of June, 1854,
he joined in the execution of a deed conveying the land to the said Robert-
son as trustee "for the purpose of platting as aforesaid and not otherwise,"
and for no other consideration; that in August, 1854, the twelfth person
joined the syndicate. and all authority theretofore given Robertson by the
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01' whom he wa,s one, was revoked, and Newto]f and Nelson, who
wete alSo members, were as, and by deed In writing were made, trus-
'tees and attorneys in fact of the twelve, in lieu of Robertson, to apportion
among the several members of the syndIcate, and to convey to them, their
respective shares in the platted lands; that on December 16th Robertsoo
executed to his prin<;ipals, the original eleven, a formal release and convey-
ance of all lands conveyed to hfm, including the said quarter section; that
after August, 1854, the proposed platting was done, and made a matter of
record; that there eXists, and has ever existed, on the records of Douglas·
county, eVidence of the original agreement among the members of the syndi-
cate of eleven, and of the annulment thereof, and of the revocation of the
trusteeship and authority of RObertson, and of the subsequent agreement
among the twelve who composed the second syndicate; that at the request
of the original syndicate Emmett executed "his certain formal deed for the
south half of said northeast quarter to said twelve persons, respectively, in
pursuance of, and in modification of. the original agreement for the platting
of said northeast quarter, which deed bears date November 1854, and was
duly rec.orded," as were all the deeds before mentioned; that thereafter,
on June 18, 1857, pursuant to the origInal and modified agreements, the twelve,
in com{lliance with the original agreement between Emmett and the eleven,
and after the plat of Superior was made and recorded. did execute to Emmett,
by and through Newton and Nelson, as attorneys in fact, a reconveyance of
all the blocks in and according to the plat of Superior upon the south half
of the said southeast quarter, which deed ",as recorded March 26, 1858; that
Robertson never made any conveyance of the north half of said northeast
quarter, or of any part thereof, save and except to said eleven persons as
aforesaid; and that since the formation of the new syndicate, and the designa-
tion of Newton and Nelson as trustees, and the revocation of his own powers,
"Robertson has ever treated and regarded said powers conferred upon him by
and under said agreement with said Lafayette Emmett, as aforesaid, as fully
terminated, and absolutely revoked, and of no further life, force, or effect;" that
upon a.judgment for costs in the sum of $213.07 against the twelve composing
the new syndicl\te, rendered', in· a certain suit begun by them in the Douglas
circuit court, an9-, dismissed on their motlop-, execution was issued and levied
upon certain lands as the property of the twelve, Including a part of the north
half of said northeast quarter, and thereafter a sale and pretended convey-ance
was made by thesberiff to E. Anderson, Jr., for $36.75, the deed bearing
date February 3, 1871; that on June 30, 1868, a pluries execution issued, by
virtue of which the. sheriff levied upon and sold other lands as the property
of the twelve, including the remainder of the north half of said northeast
quarter, to the respondent James Stinson, one of the twelve judgment debtors,
for $240; that no redemption was made from either of the sales; that on
April 20, 1875, said Anderson died, leaving the respondent Sarah B. Ander-
son his sole devisee, and she makes claim to the portion of the land so sold
and conveyed to her devisor; that Stinson is, and ever has been, a large
stockholder in the Consolldated Land Company, one of the respondents, and, '
solely in consideration of stock In that company, has within the past two years
made pretended assignments and conveyances to that company of a portion
of the north half of said northeast quarter, purchased at sheriff's sale as
aforesaid; that the said north half of the said quarter section has ever
been, and now Is, wholIy vacant and unoccupied, and is of the value of $3,000;
that the twelve .judgment debtors aforesaid nevel', either jointly or severally
or otherWise, had In said land, or any part thereof, any property or rights,
legal or equitable, leyiable under execution; that the deed of Emmett to Rob-
ertson conveyed .no,le-viable interest or property In the land; that Stinson, as
one of the judgment debtors, was primarily and at all tImes absolutely
liable individually for the payment of the said judgment, and, well knowing
the of the sheriff's sale, made no attempt to obtain a
deelil thereunder until more than 21 years after the date of the sale, when,
on March 10, 1890, without any order of court therefor, he fraudulently and·
unlawfully received from the sheriff of the county a deed which was filed for
l'ecord foul' days later by said corporation, which at all times had full notice,
both actual ,and constructive, of the infirm and worthless character of Stin·,
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.son's title; that the pretended transfers to the corporation by Stinson were
the result of a conspiracy and fraudulent combinations between the cor-
poration and him to harass the complainant, and to becloud and depre-
ciate the value of his title; that '.mmediately after the platting of the
land-for which Emmett paid his proportionate share of the expense-Emmett
demanded of Robertson a formal conveyance of the platted blocks in the north
half of the said quarter section, which he neglected and! refused to make;
that Emmett made like demand of the syndicate of twelve after the pretend-
ed conveyance by Robertson to the original eleven, and before the pretended
sheriff's sales, which demand was neglected and refused; that tbe defend-
ants, and each of them, neglect and refuse to release :;.nd discharge of record
or to surrender to the plaintiff their pretended and ostensible claims of record
to said north half of the said northeast quarter section, and to any part thereof;
that Emmett, "for full value paid to him," sold and conveyed the north half
of said premises to the plaintiff by deed, which was afterwards duly recorded
on the 23d of January, 1890; that the claims and acts of the respondents
Stinson, the Consolidated Land Company, Sarah B. Anderson, and Daniel A.
Robertson are contrary to eqUity, and constitute unjust clouds upon the com-
plainant's title; that neither the complainant nor his grantor,Emmett, had
notice or knowledge of the sales made by the sheriff, or either of them,
and of the claims of the defendants thereunder, until within the past one and
one-half years. The prayer of the bill, among other things, is "that the said
instrument to Daniel A. Robertson be decreed an unexecuted trust as against
.your orator, and that no property, in fact or in law, ever passed to anyone by
virtue thereof, and that legal title to said premises be decreed conveyed to
J'onr orators."
To this bill Robertson, by counsel, filed a disclaimer, which, omitting signa-

tures, was of the following tenor: "This defendant now and at all times
hereafter saving and reserving unto himself all benefit and advantages of ex-
ception which can or may be had or taken to the many errors, uncertainties
and other imperfections in the said complainant's bill of complaint contained,
for disclaimer thereunto, or unto so much, or such parts thereof, as this de-
fendant is advised is or are material or necessary for him to make disclaimer
unto, this defendant, disclaiming, saith that he doth not know that he, this
defendant, to his knOWledge and belief, ever had, nor did he claim or pretend
to have, nor doth he now claim, any right, title, or interest of, in, or to the
estates and premises Situate," etc., "in the said complainant's bill mentioned.
llndevery part thereof. And this defendant denies all, and all manner .of,
unlawful combination and confederacy, wherewith he is by the said bill
,charged; without this that there is any other matter, cause, or thing in the
said complainant's said bill of complaint contained material or necessary for
this defendant to make answer unto, and not herein and hereby well and
sufficiently answered, traversed, and avoided or denied, is true to the knowl-
·edge or belief of this defendant. All of which matters and things this de-
fendant is ready and willing to aver, maintain, and prove, as this honorable
-court shall direct, and humbly prays to be hence dismissed, with his reason-
able costs and charges in this behalf most wrongfully sustained."
The other defendants demurred to the bill. This was In March, 1892, and

on the 15th of August, 1893, at a special term, the court sustained the de-
murrer, ordered the bill dismissed as without equity, and adjudged that the
,defendants, including Robertson, recover of the complainant their costs.
Appeal was prayed "from said final decree, and the whole thereof," Robert-
son's name being Included with the others in the petition for appeal and as-
signment of errors.
J. N. True, for appellant,
A. L. Sanborn, for appellees.
Before WOODS and JENKINS, Circuit Judges, and BAKER,

District Judge.

WOODS, Circuit Judge (after stating the case). The bill shows
that when the suit was begun the complainant and Robertson, one
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I)f the respondents, were of the same state, and, though not
!1uggeated in the briefs orat the hearing, we are compelled to recog-
'lize' the lack of federal jurisdiction over the case. Bailway 00.
7. Swan, 111 U. S. 379, 382, 4 Sup.Ot. 510; Parker v. Ormsby, 141
. lIJ. S. 81 j 11 Sup. Ot. 912; .Burnham v. Bank, 10 U. So App. 485, 3
O. G.A. 4;86, 53 Fed. 163. Robertson's disclaimer did not cure the
lefect, because, if for no other reason, he was not dismissed out of
the case, but remained a party to the end. Pirie v. Tvedt, 115 U. S.
4:1, 5 Sup, at. 1034,1161; Sloane v. Anderson, 117 U. S. 275, 6 Sup.
Ot. 730; Phelpsv. Oaks, 117 U. S. 236, 6 Sup. Ot. 714; Wire Hedge
Jo. v. l!'uller, 122 U. S. 535, 7 Sup. Ct. 1265; Torrence v. Shedd,
t44 U. 8-.527, 12 Sup. Ot. 726. . In fact, his disclaimer was not to the
mtire bill, but was accompanied by a denial of the alleged confed-

and combination, and therefore did not entitle him to be dis-
missed with costs. Story, Eq. PI. § 844; 1 Daniell, Oh. PI. 707. "The
proper course to be pursued by the plaintiff," says Daniell, at page
709, "after a disclaimer to the whole bill has been filed, is either to
dismiss the bill as against the party disclaiming, with costs, or to
amend it; or, if he thinks the defendant is not entitled to his costs,
he may set the cause down upon the answer and disclaimer, and
bring the defendant to a hearing." It does not follow; therefore,
from the mere filing of a disclaimer, no matter what its scope, or
,,:hat the nature of the case, that the one disclaiming ceases to be
a party; though, if he be charged only with asserting a claim, he may,
by disclaiming, become entitled ordinarily to be dismissed with costs.
It is seldom, however, that a disclaimer may be put in alone or with-
out answer, and in this case, irrespective of conspiracy and combina-
tion, of which Robertson was not. directly charged, it is doubtful
whether a disclaimer was appropriate or admissible. The bill shows
that Emmett had conveyed the land in controversy to Robertson in
trust, to be platted by him, and that Robertson conveyed or attempt-
ed to convey to the eleven persons who composed the original syndi-
cate. These facts involve important questions, which, it would
seem, cannot well be determined in a suit to which Robertson is not
a party. For instance:. Did Emmett part with his title, or did
he confer upon Robertson simply a power to do the platting con-
templated? And, when that was done, did the conveyance or deed
cease to be of effect, or was it necessary that there should be a
reconveyance to Emmett? Whatever the right, title, or power con-
ferred upon Robertson, could he make a transfer to others, .and was
his deed to the eleven totally void, or did it vest the grantees with
some right, title, or power? If the title remained in Robertson,
it is doubtful whether, by a disclaimer, especially when signed,
as this was, only by his counsel, he could divest himself of the title.
To say the least, it was important, as the plaintiff recognized it to be,
that l},obertson should be made a party.to the case, and, notwith-
standing the disclaimer, it was hardly less important that until
final decree was rendered he should remain a party. Na motion or
order for his discharge was made, and he in fact continued in the
case to the end, and, with the other defendants, was given judgment
for costs. Whether or not, even if the disclaimer had been complete
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and appropriate to the entire bill, and the party had been dismissed
from the case, the jurisdiction would have been thereby established
or acquired, we need not consider. Upon the facts as they are.
the lack of jurisdiction is clear, and it follows that the decree dis-
missing the bill for want of equity should be set aside, and a dis-
missal for want of jurisdiction should be entered, but without costs.
Mayor v. Cooper, 6 Wall. 247; Barney v. Baltimore City. Id. 280;
Hornthall v. Collector, 9 Wall. 560; Railway Co. v. Swan, supra;
Grace v. Insurance Co., 109 U. S. 278, 3 Sup. Ct. 207; Fuel Co. v.
Brock, 139 U. S. 216, 11 Sup. Ct. 523. We think, too, that costs
should not be allowed in this court. So ordered.

PRESIDENT, ETC., OF YALE COLLEGE v. SANGER, State Treasurer.
(Circuit Court, D. Connecticut. June 26, 1894.)

1. FEDERAL COURTS-JURISDICTION-SUIT AGAINST STATE OFFICER.
A federal court cannot take jurisdiction of a suit against a state officer

to compel or coerce the state to perform its obligations or abide by its
contracts, when the officer has neither committed nor threatened to com-
mit an injury to the property of complainant, but may take jurisdiction
of a suit against an officer who, under the authority of an unconstitutional
statute, has attacked or threatened to attack and injure the vested pecun-
iary rights of complainant in his property.

2. AGRICULTURAL COLLEGE LAND SCRIP - VESTED INTEREST - INJUNCTION TO
PREVENT D [VERSION OF INCOME.
The title Which Yale College has under the contract with the state of

Connecticut inviolably securing to said corporatiou the income of the fund
(Act June 24, 1863) derived from the avails of land scrip donated under the
act of congress of July 2, 1862, which were invested in bonds and consti-
tuted a separate fund, is a vested beneficial right in such securities, and the
state treasurer may be enjoined, at the suit of the college in a federal court.
from a threatened diversion of the income under the authority of an uncon-
stitutional state statute, but will not be compelled to pay the income to
the college, as such relief is, in effect, an attempt to compel the state to
execute its contract.

This was a suit by the president, etc., of Yale College, against the
state treasurer of the state of Connecticut, to prevent a threatened
diversion from complainant of the income of the "Agricultural Col-
lege Fund," created by act of congress. Defendant demurred to the
bill.
Charles R. Ingersoll and Bristol, Stoddard & Bristol, for com-

plainant.
Wm. Edgar Simonds and E. Henry Hyde, Jr., for defendant.

SHIPMAN, Circuit Judge. The matter in dispute between the
parties arises under the laws of the United States. The com-
plainant states in its bill in equity the following case:
(1) In 1863 the state of Connecticut received from the United States gov-

ernment, under the act of congress of .July 2, 1862, land scrip subsequently
sold for $135,000, "for the uses and purposes prescribed in said act." The
prescribed "uses and purposes" was the investment of the money as "a per-
petual fund," of which the interest was to be inviolably appropriated to the
"endowment, maintenance, and support" of some college or colleges in Con-
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