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-of thel hewd ‘and guard ‘would be avoided. An obvious way to ac-
complidh’ this would have ‘been to' cut away the floor of the car-
bearing rail, so as to lower its head and guard to the desired point;
but, as is-also set forth in the specification, “it is advisable not to cut
the floor entirely away, as the guard would then be rendered weak,
and not ‘well sustained.” Consequently a partial cutting away of
the slot rails was resorted to, instead of cutting the floor of the guard
rail objectionably, and thus a notch was formed in the top of the
“slot rails, in which the guard rail was placed, and by this means
its Head and guard were sufficiently depressed, without rendering
its guard weak and not well sustained. Did this involve invention?
This, I think, is the substantial question in the case. It is un-
doubtedly true that “it is not always safe to consider that there has
been no invention because it appears obvious and simple;” but, on
the other hand, as said by Mr. Justice Bradley in Atlantic Works
v. Brady, 107 U. 8. 200, 2 Sup. Ct. 225, “it was never the object of
those laws [the patent laws] to grant a monopoly for every trifling
device, every shadow of a shade of an idea, which would naturally
and spontaneously occur to any skilled mechanic or operator in the
ordinary progress of manufactures.” Hence the difficulty, when-
ever the question of sufficiency of invention arises, is to determine
whether the subject-matter of the particular patent should be con-
sidered an invention, however obvious and simple it may appear,
or be held to be a “trifling dévice, * * * which would naturally
and spontaneously occur to any skilled mechanic or operator.” In
the present case, after very careful consideration of the evidence and
examination of the exhibits, I have reached the conclusion that the
device claimed is of the latter class. There was nothing new, or
in which invention was involved, in securing crossing rails together
at the proper angle, and with car-bearing rails overlapping slot
rails; and I am unable to perceive that anything beyond mechanical
skill was ‘exercised in cutting away a part of the slot rails, so as to
make the' desired joint with a girder guard without exposing its
head and guard too much above the slot rail, and without so cutting
the floor-of the guard rail ‘as to weaken the guard.
A decree willl be entered dismissing the bill with costs.

Smee ooy

H. TIBBE . & SON MANUF'G CO. v. MISSOURI COB-PIPE CO. et al.
(Circuit Court, _E. D. Missouri, E. D. April 30, 1894.)
No. 3,685,

1. PatexTs—CorNcoB PIrES.
“A smoking pipe made of corncob, in which the interstices are filled
with a plastie, self-hardening mass or cement,” for the purpose of pre-
venting'a ‘draft though the interstices of the pipe bowl, and to enable it
to be worked to a smooth finish, is infringed by a pipe made from a cob,
into whoge interstices is pressed fine meal made from parched corn,
and the whole then covered with liquid shellae, which permeates the
meal, and closes the pores of the cob.
2. SAME.
Letters patent No. 205,816, for improvement in pipes, keld infringed.

\
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Bill by the H. Tibbe & Sons Manufacturing Company against the
Missouri Cob-Pipe Company and others for infringement of letters pat-
ent No. 205,816, of July 9, 1878, for improvement in pipes. The patent
in suit is for a corncob pipe, having its interstices or outer cellular
parts filled with a plastic mass; the purpose being to prevent a
draft through the interstices in the pipe bowl, and to enable the
pipe bowl to be worked to a smooth finish, so as to present a neat
and merchantable appearance. The defense made was that there
was no infringement. The defendants filled the interstices or
outer cellular parts of their corncob pipe bowls with fine corn-
meal dust, made from corn which had been previously parched,
pressed this dust into the interstices by mechanical means, then
applied a coating of liquid shellae to the outer surface of the corn-
cob pipe bowls thus filled, then allowed this coat of shellac or var-
nish to dry, then sandpapered the corncob pipe bowl, and afterwards
applied a finishing coat of shellac. The claim of the Tibbe patent
is for a new article of manufacture, and is as follows:

“As a new article of manufacture a smoking pipe made of corncob, in which
the interstices are filled with a plastic, self- hardenmg mass or cement, sub-
stantially as and for the purposes set forth,”

Paul Bakewell, for complainant,

W. E. Fisse, for defendants.

THAYER, District Judge. The patent and its construction:
This patent is for a new article of manufacture, and, although it
did not involve a high order of invention, yet it led to the produc-
tion of a new article—namely, a corncob pipe having its exterior
interstices filled with a plastic, self-hardening mass, which rendered
the pipe more durable and efficient. Manufacturing Co. v. Heine-
ken, 43 Fed. 75; Manufacturing Co. v. Lamparter, 51 Fed. 763.
Pipes thus made immediately came into great demand, and the
result of the invention has been the establishment of a new industry,
not on a large scale, but sufficient to give employment to a consid-
erable number of persons. Tibbe was the first person who con-
ceived the idea of filling the exterior.interstices of the cob so as
to render the pipe more durable. He was the first manufacturer
of a pipe of that character. He is accordingly entitled to a liberal
interpretation of his claim,—such an interpretation as will protect
him, during the life of his patent, in the manufacture of what he
has invented, and such an interpretation as will prevent others
from appropriating the substance of his invention by a colorable
departure from the process of manufacture which he describes.
The fact that several attempts have been made by persons engaged
in the manufacture of corncob pipes to appropriate the idea which
was first suggested by Tibbe, and vet to evade the claim of his
patent by one means or another, inclines the court to scrutinize
closely, and to view with suspicion, all processes of making corn-
cob pipes, in which the exterior interstices are filled with a gummy
or mucilaginous substance, of whatsoever nature. In view of the
liberal construction which the patent is entitled to receive, the
court holds that finely-pulverized corn meal, made of parched corn,
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and mixed to a considerable extent with liquid shellas, must be
regarded as a plastic, gelf-hardening cement, within the meaning
of the Tibbe patent, if such a mixture is used to fill the exterior
cavities of the cob. - Such a mixture undoubtedly sets or hardens,
although the elements do not unite chemically; and by so harden-
ing, and adhering to the cavities, the pores of the cob are closed,
and the fundamental feature of Tibbe’s invention is appropriated.
In the case of Manufacturing Co. v. Lamparter, supra, this court
held that a mixture of cob dust and corn starch, when treated
with alephol, and used as a filler, was an infringement of the Tibbe
patent; and that it made no difference whether the mixture was
made before it was applied to the cob, or whether it was made in
the act of applying it. The same ruling was repeated on the
application for a preliminary injunction in this case.

. The facts:  After a careful perusal of the evidence produced on
the final hearing of the case,:the court has become satisfied that
when liquid shellac is applied to the exterior surface of the cob,
according: to the process now in use by the defendants, it pene-
trates, to some extent, into the finely-pulverized corn meal with
which the interstices  have previously been filled, and thereby forms
a mixture which hardens, and adheres to the cavities, and effectually
closes the pores of the cob. I have no doubt that it is true that
there are many cavities that are of such depth that the liquid
shellac does not penetrate to the bottom of the same, at their deep-
est point. ‘On the other hand, it is evident that many of the cavi-
ties are so shallow that the liquid does penetrate, practically, to
the bottom of the cavity, and that it serves to fill the entire space
with a homogeneous mass, which is self-hardening. It must also
be borne in mind that the cavities of the cob, at their point of
greatest depth, are quite shallow, and that the sides thereof slope;
so that, in any event, it seems most probable that by the application
of liquid shellac a considerable portion of the corn meal in each
cavity is saturated, and formed into a cement. Enough is so sat-
urated to effectually hold the filling in place, and bind it to the
cob. I can conceive of no sufficient reason for filling the cavities
with corn meal, and then applying liquid shellac, unless it is in-
tended to penetrate the filler, to some extent, and make it ad-
hesive and self-hardening. The court does not consider it necessary,
to establish the charge of infringement, that the proofs should
show that the liquid shellac penetrates to the bottom of all the
cavities, and forms throughout each cavity a homogeneous mass.
It is sufficient, the court thinks, that enough of the mass is per-
meated by the liquid to change its original character in part, bind
it to the cavity, and effectually close the pores of the cob. Upon
the whole, therefore, the court has concluded that the charge of
infringement is established, and that a decree should be rendered
in favor of the complainant. It is so ordered.
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SOUTHERN PAC. R. CO. v. TOWNSEND et al,
(Circuit Court, 8. D. California. May 28, 1894.)

REMOVAL OF CAusEs—FEDERAL QUESTION—CODEFENDANT NOT JOINING IN AP-
PLICATION.

A suit to enforce a contract for sale of land, brought by the vendor,
claiming title under a grant by act of congress, against the purchaser and
another to whom he had conveyed, who contests complainant’s claim under
such aect, presents a case arising under the laws of the United States,
which is removable on petition of such defendant alone, although the pur-
chaser, not joining in the petition, is not a merely nominal party, and com-
plainant is entitled to proceed to judgment against him.

This was a suit by the Southern Pacific Railroad Company against
James R. Townsend and Big Rock Creek Irrigation District, a cor-
poration, to enforce a contract for the sale of land by complainant
to defendant Townsend. The suit was brought in a court of the
state of California, and, after the filing of a demurrer by defendant
Townsend, was removed, on petition of defendant Big Rock Creek
Irrigation District, to the circuit court of the United States. Com-
plainant moved to remand the cause to the state court.

Joseph D. Redding, for complainant.
Joseph H. Call and Anderson & Anderson, for defendants.

ROSS, District Judge. This suit was brought in the superior
court of Los Angeles county. To the bill, James R. Townsend and
a corporation styled Big Rock Creek Irrigation District are made
defendants, and in it it is alleged that at a certain stated date the
complainant was the owner and seised in fee of certain lands desig-
nated according to subdivisions of the public surveys of the United
States, situated in Los Angeles county, Cal., and aggregating 1,435.68
acres, which the complainant then agreed in writing to sell, and de-
fendant Townsend to buy, for the sum of $3,589.20 in United States
gold coin, of which sum Townsend, at the time, paid $717.84. The
remainder of the purchase money was, by the terms of the contract,
to be paid at certain designated dates, with interest thereon, as pro-
vided for. The contract provided that the vendee should have the
immediate possession and enjoyment of the property, in consideration
of which he should pay all taxes and assessments imposed thereon,
and, upon the full performance on the part of Townsend, his legal
representatives or assigns, of his part of the contract, the complain-
ant should execute to him, hisg heirs or assigns, “upon request and
the surrender of this contract, a deed of grant, bargain, and sale for
the conveyance of said premises, reserving all claim of the United
States to the same as mineral land.” The bill alleges that the de-
fendant Townsend failed to make any of the deferred payments at
maturity, or at all, and failed to pay any interest thereon, and that
the whole of such payments, together with the interest thereon, re-
main unpaid. It alleges that on October 19, 1892, complainant de-
manded of him payment of the several sums due under the contract,
and, at the time of demanding such payment, tendered to him a
good and sufficient grant, bargain, and sale deed conveying the lands
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from the complainant to him in conformity with the terms of the con-
tract, upon the return and surrender of the duplicate original con-
tract then in his hands, the return of which complainant, at the time,
vequested. The bill further alleges that defendant Townsend en
tered into possession of the property under the contract, and stilk
continues in such possession; that complainant is, and always has
been, willing and ready and able to perform all of its part of the
agreement, and; upon the full performance by the said defendant
of his part thereof, to execute to him its grant, bargain, and sale
deed for the property, and offers to execute, and bring into court
to be delivered to the defendants, or either of them entitled thereto,
such deed, on the full performance on the part of the vendee of all
of the ¢onditions of the contract. The bill further alleges, on infor-
mation and belief, that the defendant Big Rock Creek Irrigation Dis-
trict claims to have some interest in the contract, “and in fact is now-
the assignee of the said defendant James R. Townsend; that wheth-
er this be 8o or not the plaintiff is not fully informed at the pres-
ent time, and therefore demands of said defendant the Big Rock
Creek Irrigation District to make answer to this complaint, set-
ting forth what interest it or they have in said contract and land
mentioned therein, and furthermore, if they are the assignees of
the said defendant James R.. Townsend, that the allegations of this
complaint may apply to it or them likewise, and that they may be
called upon to perform the said contract in all of its terms; and the
plaintiff herewith offers to the said Big Rock Creek Irrigation District
a grant, bargain, and sale deed for said land, duly executed, which
shall be delivered to said defendant upon the performance of all
the terms of said contract and the surrender of same.” The prayer
of the bill is for judgment that there is due to (from) defendant
Townsend to plaintiff, upon the contiract, $3,876.31, being the
amount of the deferred payments, with interest; that he be required
to make the payment thereof within 30 days from the entry of the
decree, and otherwise perform the conditions of the contract; and
that, in the event of his failure so to do within that period, de-
fendant Townsend, and all persons holding the premises under him,
be forever barred and foreclosed of all right, interest, and claim in
and to the property under and by virtue of the contract, and be
barred and foreclosed of all right to a conveyance thereafter; and
that complainant be let into possession of the property; and that
the contract be annulled; and for such other and further relief as
the court may -deem just and equitable. Within due time the defend-
ant Townsend filed a demurrer to the bill, and the defendant Big
Rock Creek Irrigation Company filed a petition for the removal of
the suit, pursuant to the act of congress-approved March 3, 1887, to
this court, upon which petition an order of removal was made. A
motion to remand the case to the superior court is now made by the
complainant.

The petition for removal set up that the defendant Big Rock
Creek Irrigation Company was, at the time of the commencement
of the suit,—November 1, 1892,—and still is, a corporation organized
and existing under an act of the legislature of the state of California.
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approved March 7, 1887, entitled “An act to provide for the organiza-
tion and government of irrigation districts, and to provide for the
acquisition of water and other property and for the distribution of °
water thereby for irrigation purposes;” that the plaintiff executed
to the defendant Townsend the contract set up in the bill; and
“that prior to the commencement of this suit, and after the execution
of said contract, said Townsend, for a valuable consideration, did
sell and convey unto vour petitioner, by a good and sufficient deed,
all his right, title, and interest in and to said lands.” The petition
alleges that the complainant claims to own the lands in question
in fee simple, under and by virtue of the act of congress approved
March 3, 1871, entitled “An act to incorporate the Texas & Pacific
Railroad Company, and to aid in the construction of its road, and
for other purposes” (16 Stat. 573), but denies that complainant owns
the said lands, or acquired any interest therein, under that act of
congress or any other act, for the reason, among other reasons, that
the lands in question were not, at the time that act took effect, pub-
lic lands of the United States, but were reserved lands, to which
other parties had acquired rights. It avers that the suit not only
involves the construction of the act of congress of March 3, 1871, but
also the act of congress approved March 3, 1891, entitled “An act
to repeal timber culture laws, and for other purposes” (26 Stat.
1093), with the provisions of which act petitioner alleges it has com-
plied. and under and in accordance with sections 18 to 21 of which
“it is in the actual possession and occupancy of the said lands de-
scribed in the complaint herein, and holds the same for right of way
for- ditches and canals and for reservoir purposes.” The petition
further alleges that the defendant Big Rock Creek Irrigation Com-
pany has located its ditches, canals, and reservoirs upon the lands
in question, and holds the whole thereof for those purposes; that,
at the time they were so appropriated by defendant company, they
were public lands of the United States, but that that fact is denied
by the complainant. - The petition further alleges that the defendant
Townsend is a nominal party to the suit, and that the petitioner is
the real party in interest therein, and that the value of the property
in controversy exceeds in amount that necessary to give this court
jurisdiction of the case.

The purpose of the suit is the enforcement of the contract into
which complainant and the defendant Townsend entered, to com-
pel him to make the payments he stipulated to make, and to
obtain a decree fixing a time within which he or his assignee
shall make such payments, and receive the conveyance the com-
plainant contracted to make, and, in the event that the defend-
ants fail to make such payments, that all rights acquired by them
under the contract be barred and foreclosed, and the complainant
be restored to the possession of the property that was conferred by
the contract. Townsend demurred to the bill, but did not join in the
petition for removal. It is said on behalf of the defendant corpora-
tion, on whose petition the case was removed, that he is a mere nom-
inal party, and must be so regarded, because of the allegation of
the petition that after the execution of the contract, and before
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the commencement of the suit, “Townsend, for a valuable considera-
tion, did sell and oonvey unto your petitjoner, by a good and suffi-
cient deed, all his right, title, and interest in and to said lands.”
There. is no admission by Townsend of such conveyance, as there
was of the tenancy of Smale in the case of Mitchell v. Smale, 140
U. 8. 409, 11 Sup, Ct. 819, 840, relied on by counsel. As the case
gtands, Townsend not only has the right to be heard respecting the
contract upon which the bill is based, but the complainant seeks
thereby to compel him to pay the money he is alleged to have agreed
to pay, and is entitled to insist on prosecuting. its action against
him, as well as against the corporation defendant, in order that,
if it should be successful, there may be no failure of a complete re-
‘covery of the relief sought. It is clear, therefore, that Townsend
cannot be regarded as a nominal party. It is only by reason of its
claim. through him that the defendant corporation was made a party
defendant., Its rights under the alleged conveyance from Town-
send are subordinate to the contract under which he held, and the
taking and holding under that contract constituted it complainant’s
licensee, and estopped it, during the existence of that relation, from
asserting adverse rights under the act of congress approved March
3, 1891, entitled “An act to repeal timber culture laws, and for
other purposes.”  Lewis v. Hawkins, 23 Wall. 119; Burnett v.
Caldwell, 9 Wall..293. It is a misfake to say, as does counsel for
the defendant corporation, that the petition shows that the deed
from Townsend to the corporation was a quitclaim deed, and that
the defendant corporation, while claiming under the act of congress
of March 38, 1891, simply bought in that outstanding claim of title.
That is by no means the case presented by the petition. On the
contrary, it sets up the contract between the complainant and Town-
send; alleges that, after the making of that contract, and before
the commencement of the suit, Townsend, for a valuable considera-
tion, sold and conveyed to the defendant corporation, by a good and
sufficient deed, all of his right, title, and interest in and to the lands;
and then says that the complainant never had any title or interest
in the lands to convey, because its claim to them is under the act
of congress of March 3, 1871, granting certain lands to complainant
to aid in construeting its road, within which grant the lands in con-
troversy did not fall because they were at the time reserved lands,
to which other parties had acquired rights; and further sets up that
defendant corporation itself has acquired rights to, and interest in,
the lands in controversy under and by virtue of the subsequent act
of congress of March 3, 1891, entitled “An act to repeal timber
culture laws, and for other purposes.”

A deed by which a party sells and conveys all of his rlght title,
and interest in land is not necessarily a quitclaim deed; nor is it to
be inferred, in support of the asserted jurisdiction of the circuit
court, that the claims of the defendant corporation under the act
of March 3, 1891, antedated the alleged conveyance from Townsend
to it. The motion to remand the case would, therefore, be granted,
but for the allegations of the petition respecting the act of congress
of March 3, 1871, under and by virtue of which it is alleged the com-
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plainant claims title to the lands in question, its right to which is a
legitimate subject of inquiry in the suit brought by it to enforce
the contract for its sale. The petition shows that the controversy
respecting that matter necessarily involves the consideration of the
act of congress of March 3, 1871, exhibiting, as it does, a claim under
that act on the part of the complainant, which is contested by the
removing defendant. It therefore presents a case arising under the
laws of the United States, and so removable to this court, unless the
fact that there is another defendant who did not join in the petition
defeats the removal. But that a single defendant may in such a
case bring it to the federal court seems to have been decided by the
supreme court in the case of Mitchell v. Smale, 140 U. 8. 406, 11 Sup.
Ct. 819, 840. That was an action of ejectment brought by a citizen
of Ilinois in the circuit court of Cook county of that state against
three defendants,—J. G. Smale, and John 1. and Frank I. Bennett.
After service of process on the defendants, one Jordan appeared
specially, and moved that he be substituted as sole defendant. The
motion was made upon an affidavit of Jordan that the Bennetts had
no interest, having conveyed the property to him before the suit
was commenced, and that Smale was a mere tenant under him
(Jordan), and had no other interest. The court dcaied the motion,
and thereupon Jordan, on his own motion, was admitted to de-
fend the cause as landlord and as codefendant. Afterwards, and
in due time, Jordan filed a petition under the act of 1875 for the
removal of the cause into the circuit court of the United States,
alleging, as a ground of removal, that the plaintiff was a citizen
of Tllinois, and that he (Jordan) was a citizen of New York, and
sole owner of the property, and that the sole controversy in the case
was between him (Jordan) and the plaintiff, stating the facts
previously affirmed in his affidavit as to the want of interest in the
Bennetts and the tenancy of Smale. Objections to the removal be-
ing made by the plaintiff, Jordan asked and obtained leave to
amend his petition, and filed an amended petition setting out, in
addition to the facts stated in his original petition, the following
matter, to wit:

“Your petitioner states that said suit is one arising under the laws of the
United States, in this, to wit: That plaintiff seeks, in and by said suit, to
recover lands embraced in a survey of public lands made by the government
of the United States in 1874, embracing a part of said section twenty (20),
tp. 37 N., R. 15 E., 3d P. M., in Illinois, and patents issued under said survey,
under which your petitioner deraigned title in fee simple before the com-
mencement of said suit, and in him then vested by conveyance from the
patentee; that the plaintiff claims that he is seised of the fractional tract de-
scribed in the declaration as the grantee of one Horatio D. De Witt; that
the said survey, patents, and deeds of petitioner are not made in pursuance
of the acts of congress and laws of the United States relating to the survey-
ing and disposition of the public lands of the United States, and that said act
of congress and laws have been misconstrued by the said land department and
disregarded, and that said survey, patents, deeds, and the proceedings of the
land department are illegal and void, and in violation of the contract rights
of said Mitchell under the laws of the United States; that, by virtue of the
alleged ownership of said fractional tract described in the declaration, he
(the plaintiff), under and in pursuance of said act of congress and laws of
the United States, is also the owner of said lands so owned by your petitioner
by virtue of said survey of 1874, and patents and deeds thereunder. This
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petitioner claims title In fee to sald lands other than said fractional tract by
virtue of said survey of 1874, said patents, and deeds issued thereunder in
pursuance of the act of congress aforesaid and laws of the United States,
and-therefore states that sald suit is one arising under the laws of the United
States entitling this petitioner to a removal of the suit under the act of con-
gress” of March 3, 1875, for that cause alone.

The court said:

“Whether the facts stated in the original petition for removal were suffi-
cient for that purpose may perhaps admit of some question. The plaintiff
was alleged to be a citizen of Illinois, and the defendant Jordan a citizen of
New York. The citizenship of the other defendants was not mentioned,
though'it 1s understood they were residents of Illlnois. It s clear, therefore,
that the case was not removable unless the interest of Jordan was so sepa-
rate and distinet from thiat of the other defendants that it could be fully
determined, as between him and the plaintiff, without the presence of the
others as parties in the case. As he alone, according to his statement, had
the title, and as Smale was merely his tenant, if this relation was admitted
by Smale (as it was), there would seem to be no good reason why the contest
respecting the title might not have been carried on between him and the
plaintiff alone, so far as Smale was concerned. * * * As to the other de-
fendants,—the Bennetts,—there may have been greater difficulty in sustaining
a removal.. They were made defendants, apparently in good faith, and were
not acknowledged to be tenants of Jordan; and the plaintiff might well insist
on prosecuting his action against them, as well as against Jordan, in order
that, if he should be successful, there might be no failure of a complete re-
covery of the land claimed by him.”

The manifest view of the court was that the Bennetts were proper
parties, as to whom the plaintiff had the right to proceed to judg-
ment. They did not join in the petition for removal, yet the court
held that the additional ground of removal stated in the amended

- petition was sufficient to authorize the removal to be made.

“It states [said the court] very clearly that the controversy between the
parties involved the authority of the land department of the United States
to grant the patent or patents under which the defendant claimed the right to
bold the land in dispute after and in view of the patent under which the plain-
tiff claimed the same land. This, if true, certainly exhibited a claim by one
party, under the authority of the government of the United States, which was
contested by the other party on the ground of a want of such authority. In
the settlement of this controversy, it is true the laws of the state of Illinois
might be invoked by one party or both, but it would still be no less true that
the authority of the United States to make the grant relied on would neces-
sarily be called in question. We are therefore of opinion that the ground of
~ removal now referred to presented a case arising under the laws of the
United States, and so within the purview of the act of 1875.”

The decision of the supreme court in the case of Mitchell v. Smale
is applicable to the removal in question, and, upon the authority of
that case, the motion to remand is denied.

[ ]
BONDHOLDERS AND PURCHASERS OF THE IRON RAILROAD v.
TOLEDO, D. & B. R. CO. et al.
(Circuit Court of Appeals, Seventh Circult. January 20, 1894.)
No. 106.

APPEALABLE JUDGMENTS AND ORDERS8—DENIAL OF REHEARING.
After a decree finally disallowing a claim to a fund in court, & rehearing
was asked, on grounds involving the correctness and regularity, not the



