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the jury!in finding that, throughout the entire transaction of pur-
chasing the cotton and raising the purchase money, Hope & Co.
were acting as the agents of the defendants, and within the scope
of the general authority in that behalf which the defendants had
delegated to them. In this view. of the case, as there is no pre-
tense that the plaigtiff: gave credit to the agents personally, the
defendants are liable as-principals for a loan made to them, and for
their benefit, through their agents. The facts set forth in the
complaint and shown upon the trial establish a cause of action for
money had and received of the plaintiff to the use of the defend-
ants. Upon a quite similar state of facts, it was said in Bank v.
Ely, 17 Wend. 512, that the drawees would be liable as drawers of
the bills, and that, if no drafts had been given, they would have
been liable upon the plainest law applicable to the relation of
principal and agent. In order to charge the real principal, it is
always competent, in whatever form a parol or written contract is
executed by an agent, to ascertain by evidence dehors the instru-
ment who is the principal, whether it purports to be the contract
of an agent, or is made in the name of the agent as principal; and
the real principal may be held, although the other party knew that
the person who executed as principal was in fact the agent of
another. Ford v. Williams, 21 How. 287; Coleman v. Bank, 53 N.
Y. 393; Briggs v. Partridge, 64 N. Y. 357; Byington v. Simpson,
134 Mass. 169; Steamship Co. v. Harbison, 21 Blatchf. 336, 16 Fed.
688, It is therefore quite immaterial that the money was ad-
vanced upon drafts drawn by Hope & Co.

The case is, in substance, one in which the jury might have found
that the defendants requested Hope & Co. to act as agents for them
in buying a certain lot of cotton, and borrowing the money, upon their
credit, with which to pay for it, upon the assurance that they
would remit currency as soon as they received bills of lading for
the cotton, or accept sight drafts drawn upon them for the amount
loaned, at the option of the lender. Hope & Co. borrowed the
money. - The defendants received the cotton, repaid some of the
money: borrowed of the plaintiff by their agents and have refused
to: pay the balance. There seems to be no reason why, upon these
facts,.they should escape liability.

The judgment is reversed, and the cause remanded to the circuit
court, with instructions to grant a new trial.

ST. LOUIS & S. F. RY. CO v. McLELLAND.
(Circuit Court of Appeals, Highth Circuit. May 31, 1894.)

No. 291.

HEAMAY EVIDENCE—S’!‘ATEMENTB BY EMPLOYE OF PARTY.

A statement by a railway company’s section foreman, by whom a colt
was found injured near the railway track, that it had been knocked off
the track, made some time afterwards to the owner of the colt, not in
the transaction of any business with him, and pot in the discharge of any
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duty for the company, is inadmissible in an action against the company
for damages for the death of the colt from its injuries.

In Error to the United States Court in the Indian Territory.

This was an action by John McLelland against the St. Louis & San
Francisco Railway Company for injuries to plaintiff’s colt, causing
its death. At the trial the jury found a verdict for plaintiff. Judg-
ment for plaintiff was entered thereon. Defendant brought error.

L. F. Parker (Edward D. Kenna and H. S. Abbott, on the brief),
for plaintiff in error.

T. P. Winchester and W. T. Hutchings filed a brief for defendant
in error.

Before CALDWELL and SANBORN, Circuit Judges, and THAY-
ER, District Judge.

THAYER, District Judge, delivered the opinion of the court.

This is a stock-killing case which comes to this court on a writ
of error from the United States court in the Indian Territory. The
defendant in error sued the plaintiff in error in the lower court
for the loss of a colt, which was about five or six months old at the
time of its death. He alleged in his complaint that the defendant
company negligently ran one of its trains against and upon said
colt, and thereby inflicted such injuries that it died. The jury be-
fore whom the case was tried assessed the value of the colt at $500,
and awarded the plaintiff damages in that sum. It is not disclosed
by the record that any one witnessed the accident by which the
colt is said to have been injured. The animal was found by the
defendant’s section foreman from 50 to 125 yards distant from the
defendant’s railroad track, with one of its hind legs broken, and with
some bruises on its shoulder and hip. It was surrounded at the
time by a herd of 15 or 20 cattle, who were running around and
over the colt in an excited condition, and there were indications
that the colt had been lying at the place where it was found for
some time before it was discovered by the defendant’s section fore-
man. In the course of the trial the plaintiff was permitted to testify,
in his own favor, that the section foreman told him that “the colt
had been knocked off the track.” The interview at which this state-
ment was made appears to have taken place some time after the
colt was discovered by the section foreman, and there is nothing
in the record which shows that the statement was made by the
foreman in connection with the transaction of any businegs with the
plaintiff, or in the discharge of any duty which he had been deputed
to perform for and in behalf of the defendant company. Moreover,
the record clearly shows that the foreman had no knowledge whether
the colt had or had not been knocked off the track by a passing
train, except such knowledge as he may have acquired by infer-
ence, from the nature of the injuries which the colt had sustained,
and its proximity to the railroad track when it was discovered.
This testimony was duly objected to by the defendant company on
the ground that it was hearsay, and its admission has been properly
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assigned for error. ‘We think it obvious that the testimony was
improperly admitted. It is a fundamental rule that statements
made by an agent are not admissible against his pmnclpal unless
they are made in the course of some business transaction in which
the agent is authorized to represent his principal, or unless the state-
nients made are so coincident with the act or event out of which the
suit, originates as to form a part of the res gestae. The statement
said to have been made by the section foreman to the plaintiff
was not admissible against the defendant company, within either
branch of the rule last stated. So far as the record shows, he had
not-been deputed to coniduct any negotiation with the plaintiff which
rendered -any statement by him, with reference to the manner in
which. the colt had been injured, either relevant or pertinent. The
statement in question was also made at a period of time so remote
~ from the occurrence of the injury that it was not a part of the res

gestae, but was merely a narrative of a past transaction. There are
very many cases in which testimony of the same character has been
held inadmissible, but we will only refer to a few which bear a very
strong analogy to the case at bar. 8Smith v. Railway Co., 91 Mo.
58,:61, 3 8. W. 836; Packet Co. v. Clough, 20 Wall. 528, and cita-
tlons, Railroad Co. v. O’Brien, 119 U. 8. 99, 7 Sup. Ct. 118 Worden
v. Railroad Co. (Iowa) 33 N W. 629; Rallway Co. v. Reeves Xy.) 11
S.W. 464

An exception. was also taken to the action of the trial court in
refusing to direct a verdict for the defendant, but, as the case must
be reversed for the reason above indicated, it is unpecessary to, con-
sider the'last mentioned exception. The evidence on a second hear-
ing of the case may be altogether different from that reported in the
present record.

The judgment is reversed and the cause remanded, with direc-
tions to award a new trial.

'8T. LOUIS & 8. F. RY. CO. v. McLELLAND.
(Clrcult Court of Appeals, Eighth Circuit. May 21, 1894)
: No. 292.

Seconp WaIT oF ERROR UNNECESSARILY SUED OUT—DISMIRSAL.

After reversal of a judgment on writ of error, for errors committed at
the trial, a 8écond writ, sued out to correct alleged errors in taxation of
costs a,fter rendition of judgment, which might have been incorporated in
the same record, will be ‘dismissed at the'cost of plaintiff in error.

In Error to the United-States Court in the Indian Territory.

This was an action by; John McLelland against the St. Louis &
San Francisco Railway Company, in which plaintiff recovered judg-
ment, and defendant brought error, 62 Fed. 116. Defendant also
sued out a second writ of error to rewew alleged errors after rendi-
tion of Jndgment. .



