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UNITED STATES v. KESSEL (seven cases).
(District Court, N. D. Iowa, E. D. June 4, 18%4)
Nos. 3,511, 3,514, 3,515, 3,518, 8,520, 3,521, and 3,536.

1. VrorATION OF PENSION LAWS—INDICTMENT.

An indictment under Rev. St. § 5421, averring in substance that de-
fendant transmitted to the commissioner of pensions a falsely altered
certificate made by the board of surgeons in relation to a claim for pen-
sion of a named person, is bad, in that it fails to show that such certifi-
cate was transmitted in support of, or in relation to, any specified account
or claim pending in a named department, bureau, or office.

2. SAME.

An indictment under Rev. St. § 5421, merely charging, in the words of
the statute, that defendant, with intent to defraud the United States, did
utter and publish as true a certain falsely altered certificate of the board
of surgeons, in the matter of the pension claim of a person named, is
fatally defective, in that it fails to show how or to whom the certificate
was published, or that it was published to obtain, or aid in obtaining,
money from the United States, or could result in defrauding the United
States.

These were indictments charging George Kessel with violating
-the pension laws. Defendant demurred to the indictments.

Cato Sells, U. 8. Dist. Atty., and M. D. O’Connell, for the United
States.

Lyon & Lénehan, H. T. Reed, and W. H. Barker, for defendant.

SHIRAS, District Judge. By section 5421 of the Revised Stat-
utes, it is declared that “every person * * * who transmits to,
or presents at, or causes or procures to be transmitted to, or pre-
sented at, any office or officer of the government of the United
‘States, any certificate, receipt, or' other writing, in support of, or
1in relation to, any account or claim, with intent to defraud the
United States, knowing the same to be false, altered, forged or
counterfeited, shall be imprisoned,” etc. By the indictments filed
in cases Nos. 3,611, 3,614, 3,615, 3,520, 3,621, and 3,636, the de-
fendant herein is charged with violations of this section. Within
the meaning of this section, I hold that the commissioner of pen-
sions is an officer of the United States; that the pension office is
an office of the government; that a claim or application for a
pension, or for an increase thereof, is a claim against the United
States; that the finding or report of a surgeon, or board of sur-
geons, of the result of an examination of an applicant for a pen-
sion, is a certificate or writing in relation to a claim; and that
the transmitting or presentation of such a report or writing to the
commissioner of pensions, in relation to a pension claim, knowing
the same to be false, altered, forged, or counterfeited, with the
‘intent to defraud the United States, is a violation of the statute;
and the contentions of defendant to the contrary of these propo-
sitions are overruled.

A more gerious question arises upon the objection made that the
indictment failed to aver that the altered reports were transmitted
to the commissioner of pensions in support of, or in relation to, a
pending claim.
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This averment is wanting, and it seems to me to be a fatal omis-
sion. It is well settled that all the elements necessary to constitute
the complete offense must be affirmatively and directly charged,
it not being sufficient that these elements, or any one of them,
might be inferred from the recitals in the indictment. TU. 8. v.
Carll, 105 U. 8. 611; Pettibone v. U. 8, 148 U. 8. 197, 13 Sup. Ct.

542, These mdmtments, in substance, charge that the defendant

transmitted to the commissioner of pensions a falsely altered
certificate, made by the board of surgeons, in relation to a claim
for penalon of a named person. The averment is that the certificate
was made in relation to a claim, but it is not averred that it was
transmitted in support of or in relation to a pending claim of A.
B. The section on which these indictments are based is aimed at
efforts to defraud the United States by transmitting, or procuring
to be transmitted or presented, any false, altered, forged, or coun-
terfeited deed, power of attorney, order, certlﬁcate, receipt, or
other writing in support of or in relation to any account or claim
against the United States, the party transmitting or presenting
the same knowing it -to be false, altered, forged, or counterfeited.
To make out a case under the section, it must appear that there
is an account or claim against the United States, and that in sup-
port thereof, or in relation thereto, the defendant knowingly trans-
mitted, or procured to be transmitted or presented, a false, altered,
forged, or counterfeited deed, etc. If a person knowmgly trans.
mitted a false or altered deed or other writing, but did not do so in
support of or in relation to some existing account or claim, how
could the United States be defrauded? Furthermore, the defendant
is entitled to be informed, in advance of the trial, of all the essential

facts. expected to be alleged against him, in order that he may be

prepared to meet the same. These indictments do not inform
him touching the account or claim in regard to which the govern-
ment charges that the altered certificates were forwarded, nor in
what department, bureau, office, or other place they are pending.
Under the direct averments in the indictments, it might be that
the altered certificates were forwarded in relation to a claim of the
board of surgeons: If each indictment charged that the altered
certificate was transmitted to the commissioner ¢f pensions in rela-
tion to any ex1st1ng or pendmg claim for pension of A. B. then
the defendant is informed in relation thereto, and may be prepared
to show that no such claim is pending or ex1sts, or that the cer-
tificate was not forwarded in relation to that claim.

For these reasons the demurrers to the first and second counts
of the indictment in case No. 3,511, and to the indictments in cases
Nos. 3,514, 3,515, 3,520, 3,521, and 3,536, must be sustained.

The third count in the indictment in case No. 3,511 charges that
the defendant, with intent to defraud the United States, did utter
and publish as true a certain falsely altered certificate of the board
of surgeons of Howard county, Iowa, in the matter of the pension
claim of one Theron F. Anchmoody. The indictment uses the lan-
guage of that portion of section 5421 upon which it is based, but
it does not aver how or to whom the certificate was uttered or pub-
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lished, nor that it was uttered or published to obtain, or aid any other
person in obtaining, any money from the United States, or any one
else. It is simply averred that the defendant, knowing its falsity,
did utter and publish an altered certificate, showing wherein it was
altered, with intent to defraud the United States. No fact or facts
are averred, showing that the United States would be defrauded
by the uttering or publishing. The fact of the uttering or pub-
lishing is an essential in the offense. How can the defendant pre-
pare to meet this charge in the indictment? Were the uttering and
publishing consummated by a publication in a newspaper, by de-
livering it to the pension claimant, by sending it to the pension
office, or to the secretary of the interior, or to congress, in aid
of an application for a special act? Must the defendant be pre-
pared to meet evidence tending to show every possible mode of
uttering and publishing? The rule applicable to such cases is
found in the decisions of the supreme court in U. 8. v. Hess,
124 U. 8. 483, 8 Sup. Ct. 571; U. 8. v. Cruikshank, 92 U. 8.
542; Pettibone v. U. 8, 148 U. 8. 197, 13 Sup. Ct. 542. In U. 8.
v. Cruikshank, it is said:

“The object of the indictment is—First, to furnish the accused with such
a description of the charge against him as will enable him to make his de-
fense, and avail himself of his conviction or acquittal for protection against
a further prosecution for the same cause; and, second, to inform the court of
the facts alleged, so that it may decide whether they are sufficient in law to
support a conviction, if one should be had. For this, facts are to be stated,
not conclusions of law alone. A crime is made up of acts and intent, and

these must be set forth in the indictment, with reasonable particularity of
time, place, and circumstances.”

What facts are averred from which the court can determine
whether, in truth, the defendant did utter or publish the altered
* certificate, or did utter or publish the same in such a manner as
to defraud the United States? As is said in U. 8. v. Hess, supra:

“Undoubtedly, the language of the statutes may be used in the general
description of an offense; but it must be accompanied with such a statement

of the facts and circumstances as will inform the accused of the specific
offense, coming under the general description, with which he is charged.”

The count in question is clearly lacking in these particulars. It
does not aver facts, but solely conclusions of law, in the language
of the statute; and it is therefore insufficient, and the demurrers
thereto must be sustained.

The fourth count in the indictment in case No. 3,511 is based
upon the first clause of section 5421, and charges the defendant
with falsely making a surgeon’s certificate in relation to a pending
pension claim of one Horace B. Nichols. I think this count suffi-
ciently sets forth the facts necessary to constitute the offense in-
tended to be charged against the defendant.

The same is true in regard to the indictment in casé No. 8,518,
which charges the altering and forging of a certificate of the board
of surgeons in regard to the pension claims of one Libeus G. St.
John; and the demurrer to the fourth count of the indictment in
case No. 3,511, and to the indictment in case No. 3,518, will therefore
be overruled.
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UNITED STATES v. VAN LEUVEN (fourteen cases).
: (District Court, N. D. Iowa, E. D. June 4, 18%4.)
" Nos. 3,496, 3,603, 8,505, 3,506, 3,508-3,510, 3,516, 3,522-8,524, 3,532, 3,535, and
Cee : 3,587, - o

‘These were indictments under Rev. St. § 5440, against George M. Van
Leuven, for conspiracy. 'Defendant demurred to said ihdictments.

Cato Sells, U. 8. Dist. Atty and M. D, O’Connell for the United States.
Joh.n Day Smith, for defendant -

SHIRAS Distriet .Tudge. In cases Nos. 3496 3,503, 3,605, 3,606, 3,508, 3,509
3,510, 8,522, 3,623, 3,524, 3,532, 3,685, and 3,537 the Indictments charge the
defendant Van Leuven with the crime of conspiracy, under the provisions of
section §440 of the Revised Statutes; It being averred that the said Van
Leuven and the other persons named :in the several indictments did con-
spire and combine together for the purpose of corruptly offering and giving
to the members of the board of surgeons appointed at Cresco, Howard county,

- Towa, to examine’ applicants for pensions, sums of money, to influence the
official decision and action of the board in the matter of the certificate ta be
‘made by the board to the commissioner. of pensions in regard to the physical
condition of the pension claimants examined by the board. The questions
argued in support of the demurrers to these indictments have been con-
sidered and passed upon in the cases already decided; the principal objec-
tions beéing that the pension bureau is not an office of the government, nor
do the boards of surgeons, or the members thereof, act in an official capacity,
or perform an official function, within the meaning of sections 5451 and
5501 of the Revised Statutes. As I do not consider these propositions well
taken, the demurrers to these indictments are overruled.

In cases 3503 and 3508 the indictments charge the defendant with the trans-
mitting of false and forged affidavits to the commissioner of pensions, in
support of or in relation to certain pending pension claims; and the objec-
tions urged in support of thé demurrers to these indictments are that the
papers described in the indictments are not affidavits, and are not shown to
be false or counterfeited in any material particular. These objections are
without substantial merit, and the demurrers are therefore overruled.

UNITED STATES v. VAN LEUVEN et al. (two cases).
(District Court, N. D. Towa, E. D. June 4, 1894,

Nos. 3,503 and 3,516,

1. OFFICERS OF THE UNITED STATES—PENSION OFFICE—EXAMINING SURGEONS,
A member of a board of examining surgeons appointed by the commis-
sioner of pensions, though not an “officer of the United States,” is yet
a “person acting for or in behalf of the United States” in an “official
capacity,” and under authority of an “office of the government,” within
the meaning of Rev. St. § 5501, relating to bribery. TU. 8. v. Germaine,
99 U. 8. 508, distinguished.
2. SAME—*DECISION OR ACTION"—WHAT CONSTITUTES.

The certificate which a board of examining surgeons Is required to make
out is a ‘“‘decision or action on” a “question, matter, cause, or proceed-
ing,” within the meaning of Rev. St. § 5501, relating to bribery.

8. INpDICTMENT FOR CONSPIRACY TO DEFRAUD UNITED STATES—SUFFICIEKRCY.

In an indictment under Rev. St. § 5440, for conspiracy to defraud the
United States by bribing a member of a board of examining surgeons to
make a false report to the commissioner of pensions, it is unnecessary to
aver that the commissioner had authority to grant pensions, for such au-
thority is given by general statutes, of which the court will take judicial
notice. U. 8. v. Reichert, 32 Fed. 142, distinguished.
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4. Same.

A conspiracy to procure, by bribery, the making of a false certificate by
the board of examining surgeons, whereby the commissioner of pensions
may be induced to allow a fraudulent increase of pension, is a conspiracy
to defraud the United States, within the meaning of Rev. St. § 5440. .

5. INDICTMENT—JOINDER OF PARTIES—CONSPIRACY.

There is no impropriety in joining in one indictment, under Rev. St. §
5440, a charge of conspiracy against a private individual, and against a
member of & board of examining surgeons appointed by the commissioner
of pensions. U. 8. v. McDonald, Fed. Cas. No. 15,670, 3 Dill. 543, dis-
tinguished. : )

These were indictments under Rev. St. § 5440, against George M.
Van Leuven and George Kessel, for conspiracy to defraud the
United States by securing the allowance of a fraudulent pension
or increase of pension. Defendants demurred to the indictments.

Cato Sells, U. 8. Dist. Atty,, and M. D. O’Connell, for the United
States.

H. T. Reed, John Day Smith, and Lyon & Lenehan, for defend-
ants. ‘

SHIRAS, District Judge. Section 5440 of the Revised Statutes
declares that: :

“If two or more persons conspire either to commit any offense against the
United States, or to defraud the United States in any manner, or for any
purpose, and one or more of such parties do any act to effect the object of
the conspiracy, all the parties to such conspiracy shall be liable,” ete.

Section 5438 enacts that:

“Every person * * * who enters into any agreement, combination or con-
spiracy to defraud the government of the United States, or any department
or officer thereof, by obtaining or aiding to obtain the payment or allow-
ance of any false or fraudulent claim * * * ghall be imprisoned,” ete.

Section 5501 declares that:

“Every officer of the United States, and every person acting for or on be-
half of the United States, in any official capacity, under or by virtue of the
authority of any department or office of the government thereof * * * who
asks, accepts or receives any money * * * with intent to have his deci-
sion or action on any question, matter, cause, or proceeding which may, at
any time, be pending, or which may be brought, before him in his official ca-
pacity, or in his place of trust or profit, be influenced thereby, shall be pun-
ished,” ete.

Section 5451 provides that:

“Every person who promises, offers or gives or causes or procures to be
promised, offered or given, any money or other thing of value, * * * to
any officer of the United States, or to any person acting for or on behalf of
the United States In any official function, under or by authority of any de-
partment or otfice of the government thereof, * * * with intent to influ-
ence his decision or action on any question, matter, cause, or proceeding
which may at any time be pending or which may by law be brought before
him in his official eapacity or in his place of trust, or profit, or with intent
to influence him to commit or aid in committing, or to collude in, or allow
any fraud, or make opportunity for the commission of any fraud, on the
United States, or to induce him to do or omif to do any act in violation of
his lawful duty, shall be punished,” etc.

Section 4746 enacts that:

“Every person who knowingly or willfully in any wise procures the making
or presentation of any false or fraudulent affidavit concerning any claim for
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pension or payment thereof, or pertaining to any other matter within the
jurisdietion of the commissioner of pensions - * * *' ghall be punished,” etc.

Under the provisions of this section, it is a criminal offense to
knowingly procure the making or:presentation of any false or
fraudulent affidavit concerning a claim for a pension; and a con-
spiracy to procure the making or presentation of any false or
fraudulent affidavit concerning a pension claim would be a con-
spiracy to commit an offense against the United States, within the
meaning of section 5440. So, also, a conspiracy or combination
between two or more persons to violate the provisions of section 5451
or of section 5501 would be a conspiracy to commit an offense
against the United States, within the meaning of section 5440.

In the first count of the indictment in No. 3,503, it is charged
that the two defendants “did then and there, corruptly, unlawfully,
and feloniously, combine, conspire, and confederate and agree to-
gether and with each other to procure to be offered and given by
one Titus Heer a sum of money, to wit, ten dollars, to the said
George Kessel, who was then and there a person acting on behalf
of the United States, in an official function, as a member of a board
of surgeons duly organized, appointed, and qualified by the com-
missioner of pensions of the United States, and acting under the
authority of the office of said United States commissioner of pen-
sions, which was then and there an office of the government of the
United States, to influence the official decision and action of the
sald George Kessel in a matter which was pending before said
board of surgeons, in his official capacity as a member of said board,
and with the intent to influence him, the said George Kessel, to
make opportunity for the commission of a fraud on the United
States, and to induce him to do an act in violation of his lawful
duty as a member of said board, and to thereby defraud the United
States;” it being further charged that said Kessel had been duly
appointed a member of a board of examining surgeons at Cresco,
Howard county, Iowa, by the commissioner of pensions; that it was
the duty of said board and of said Kessel, as a member thereof, to
* examine persons who had claims pending for pensions, and to make
a report of the result thereof; that the defendants conspired to-
gether to procure one Titus Heer, who had a claim pending for a
pension, and who had been ordered by the commissioner of pensions
to appear before said board, at Cresco, for examination, to give to
said Kessel the sum of $10, with the intent to influence the official
action of said Kessel as a: member of said board, and thereby secure
the allowance of a pension, and of a larger pension than would
otherwise have been obtained; and that in pursuance of such con-
spiracy the said defendant Van Leuven did ask and procure the
said Titus Heer to pay said sum of $10, and the defendant Kessel
did receive and accept said sum, with the intent to have his official
decision and action influenced thereby, and thereby make an op-
portunity for the commission of a fraud upon the United States.

In support of the demurrer to this indictment, it is claimed, upon
the authority of U. 8. v. Germaine, 99 U. 8. 508, that the defend-
ant Kessel does not come within any of the descriptions of persons
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included within the provisions of section 5501. In the case just
cited it was held that an examining surgeon appointed by the com-
missioner of pensions was not an officer of the United States, with-
in the meaning of section 12 of the act of 1825 (4 Stat. 118), which
declared that “every officer of the United States who is guilty of
extortion under color of his office shall be punished,” etc.; it being
further held that officers of the United States included persons ap-
pointed by the president, by the courts of law, or by the heads of
departments, under the authority of an act of congress to that
effect; this conclusion being reached upon consideration of the
provisions of section 2, art. 2, of the constitution of the United
States. It was also held in the same case that the commissioner
of pensions is not the “head of a department,” within the meaning
of the term as used in the section of the constitution just cited.
The language of section 5501 of the Revised Statutes is:

“Every officer of the United States and every person acting for or on be-
half of the United States, in any official capacity under or by virtue of the
authority of any department or office of the government thereof.”

Under the ruling in U. 8. v. Germaine, supra, an examining sur-
geon is not an officer of the United States; but, in my judgment, he
is a person acting for or on behalf of the United States in an offictal
capacity, under and by virtue of the authority of an office of the
government, to wit, the department of pensions.

It is urged in argument that this provision of the statute re-
quires that the person must act in an official capacity, and that
this requirement can only be met when the person is an “officer,”
as that term is defined in U. 8. v. Germaine, This construction
would wholly destroy the force of the second definition in section
5501. If no person can act in an official capacity, except an officer,
and no one can be an officer, except one appointed in the mode
provided in section 2, art. 2, of the constitution, then it was useless
to place in section 5501 any other definition than that of the open-
ing words, to wit, “Every officer.” It is clear, however, that con-
gress intended to include within the section persons other than
those who were technically “officers of the United States,” as that
term is defined by the supreme court. The section includes all
persons acting for or on behalf of the United States, under or by
virtue of the authority of any department or office of the govern-
ment, in an official capacity. The commissioner of pensions is ap-
pointed by the president, with the approval of the senate. Section
470, Rev. St. He is therefore, technically, an officer of the United
States, although not the “head of a department,” as that term is
used in section 2, art. 2, of the constitution. The branch of the
public service placed under his management is an office, and is so
repeatedly designated in the statutes of the United States. See
gections 4721, 4747, 4748, 4776, Rev. St. By section 4 of the act of
July 25, 1882, the commissioner of pensions is authorized to appoint
surgeons to examine pensioners and claimants for pensions, or in-
crease thereof; and he is authorized to organize boards of surgeons,
to consist of three members, at such points in the states as he may

v.62f.0n0.1—5
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deem necessary..i Thifs; . we find that the commissioneér of pensions’
isuan officer 6f the: igovernment :in charge of the office of the gov-
ernment which deals with pension matters; that the commissioner
has the authority to:appoint examining surgeons, and to organize
‘éxamining boards of surgeons. - Therefore, the persons thus ap-
pointéd act under ori by virtue of the autbority lawfully exercised
by .the pension office through its head, the commissioner, the same
being: an office of the igovernment. The authority under which
they. act is derived: from. the office; of pensions, and their action is
offi¢ial; in- that they act on behalf of an office of the government;
andithey act in an official capacity, because they are representa-
tives of :the pension. office, and their services are in aid of -the
official duties committed to that office. A person may act in an
official ‘capacity because he is an officer lawfully appointed and
qualified, and acts as-such,’ or he may act in an official capacity
because he lawfully performs duties which are of an official char-
acter.” T hold, therefore, that members of boards of surgeons ap-
pointed by the commissioner of pensions under the provisions of
the act of July 25, 1882, come within the provisions of section 5501,
and the indictment in question cannot be held bad on the theory
that sucki boards, and the members thereof, are not acting in an
“official capacity,” as defined in that section.

It is further urged on behalf of the defendants that under the
provisions of the act of July 25, 1882, the examining surgeons or
boards are not required to render any official decision, and there.
fore the case is not brought within the section (6501) on which it is
based. -The language of the section is, “With intent to have his
decision or action on any question, matter, cause or proceeding,”
etc., and the indictment charged that the money was paid and
received with intent to have the decision and action of the board,
and of said Kessel, as a member thereof, influenced, in such sense
that a false report of .the condition of the claimant would be
made. The act of July 25, 1882, provided that “all examinations
* shall be thorough and searchmg, and the certificate contain
a full descriptlon of the physical condition of the claimant
at the time; which shall include all the physical and rational
signs, and a :statement of all structural changes” It is true,
as is urged on behalf of defendants, that the board of sur-
geons cannot ‘decide the question of the granting or increas-
ing of a pension, nor do they finally decide the rating of the
applicant; but they are required to thoroughly examine the claim-
ant, and to give a certificate containing a full description of the
phyllcal condition of the claimant, and of all structural changes.
This requires of the board a proper consideration of the symptoms
or evidences of disease or disability, and the result thereof is a
decision of the board upon the question of the claimant’s physmal
condition.’ The certificate which the board is required to make
out, in effect,"is both a decision of the board and action by the
board and the members thereof, upon a question or matter sub-
mltted to them for their ofﬂcml action and decision, within the
meaning of section 5501.
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In further support of the demurrer, it is said the indictment does
not charge a conspiracy to defraud, and that it is not averred that
the commissioner of pensions is authorized to allow pension claims;
and in support of this contention the ruling of Mr. Justice Field
in U. 8. v. Reichert, 32 Fed. 142, is cited. In that case the in-
dictment -was for a conspiracy to commit an offense against the
United States by making a false claim by means of fraudulent and
fictitious field notes of a pretended survey of certain public lands,
which claim it was intended should be presented to the United
States surveyor general in California for his approval and allow-
ance; but the indictment did not charge that the surveyor gen-
eral had any authority to allow or approve the claim in case it
had been presented, and it was held that this was a fatal defect.
It is, however, the settled rule that the law, aside from private
statutes and the like, need not be alleged. If the facts alleged
are such that, read in connection with the provisions of the stat-
utes applicable thereto, they fully state all the essential elements
of the offense, then the indictment is sufficient. It is charged in
this indictment that one Titus Heer had made an application for
a pension from the United States, and that this claim for a pen-
sion was then pending before the commissioner of pensions. The
court is bound to take judicial knowledge of the existence of the
statutes authorizing the payment of pensions upon proper applica-
tion and proof being made by the applicant, and also 6f the statutes
creating the office of commissioner of pensions, and defining his
duties and powers.

The facts averred in the indictment clearly show that Titus
Heer had made an application for a pension from the United States;
that this application was pending before the commissioner of pen-
sions; that the commissioner had directed said Heer to appear
for examination before the board of surgeons at Cresco, Howard
county, Iowa; that the defendants entered into a conspiracy to
secure the payment of money by said Heer to the defendant Kessel
in order to thereby influence the official decision and action of said
Kessel and the board of which he was a member, and to secure a
report from said board favorable to the granting of a pension
larger than would otherwise be obtainable; that the defendant,
Van Leuven, in aid of said conspiracy, did procure the payment of
the sum of $10 to said Kessel; and that the latter did receive the
same. The matter of the extent of the authority and power of
the commissioner of pensions over claims pending in his office ia
a question arising under the general statutes, which need not be
pleaded. In the opinion of Mr. Justice Field in U. 8. v. Reichert,
supra, the exact ground for the decision is not stated; but I assume
it to be that there is not a general statute authorizing the sur-
veyor general of California to allow or approve claims for services
in surveying the public lands, and therefore need existed for averring
the facts by which the existence of the authority would be estab-
lished. In respect to the commissioner of pensions, in addition
to the section of the statutes which authorizes him to appoint ex-
amining surgeons and boards, it is provided in section 4698% of
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the. Reviged Statutes, that in all.cases, “the certificate of an ex-
amining ‘surgeon, or of a board :of examining surgeons shall be
subject to the approval of the ¢commissioner of pensions.”

It cannot be doubted that the certificates of the board of ex.
amining surgeons are inténded to be submitted to the commis.
sioner of pensions for his approval, and the facts and statements
therein certified to are intended to guide and influence his action
in regard to the applications for pensions pending before him. Cer-
tainly, therefore, a conspiracy intended to procure the making and
presentation of a false certificate on part of the board of surgeons,
whereby the commissioner of pensions may be induced to allow
a fraudulent pension, or a fraudulent increase of an existing pen-
sion, is a conspiracy to commit a'fraud upon the United States.

It is also urged in support of thé demurrer that the conspiracy
charged against Kessel is mergéd in the complete offense charged
against him, and in support thereof the ruling of Mr. Justice Miller
in U. 8. v. McDonald, 8 Dill. 543, Fed. Cas. No. 15,670, is relied upon.
As I understand that case, it holds—First, that the doctrine of
merger does not apply to cases of misdemeanor; and, second, that
if an indictment charges that two or more parties conspired to
cheat the government, the means employed being set out at length,
and then, in addition, charges that the defendants did thus cheat
and defraud the government, so that, in effect, a misdemeanor and
a felony are both charged against all the defendants, it might, in
certain cases, be held that the lower offense was merged in the
higher, completed offense. The indictment in this case does not
charge that the two defendants did defraud the government by
finally securing the allowance of an illegal or excessive pension,
and hence the point-.considered in U. 8. v. McDonald does not
arise. The completed ‘act charged against Kessel, to wit, the re-
ception of a sum of money to influence his action in the premises,
is but one step towards the completion of the fraud upon the United
States. It is not charged that the conspiracy was to secure the
payment of the money to Kessel, but to commit a fraud upon the
United States, by aiding to secure the allowance of a fraudulent
claim for a pension, and hence the case does not come within the
doctrine of merger. In view of the fact that the only criminal
offenses against the United States are those declared by acts of
congress, and that there is no statutory definition of “felonies,”
as distinguished from “misdemeanors,” it is a question whether
the grade of the punishment must not be resorted to, in determining
whether one offense is of a higher grade than another, so that the
latter may be deemed to be merged in the former. That is the
test for determining whether a cfime is or is not infamous, it
having been held in Ex parte Wilson, 114 U. 8. 417, § Sup. Ct. 935,
and Mackin v. U. 8, 117 U. 8. 348, 6 Sup. Ct. 777, that the term
“infamouy,” as used in the constitution and statutes, defines offenses
punishable by imprisonment in a state prison or penitentiary. As
the offenses described in sections 5440, 5451, and 5501 are all in-
famous, within these rulings,—being all punishable by imprison-
ment for a term in excess of one year, and therefore rendering a
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defendant liable to imprisonment in a state prison or penitentiary,
—they are certainly, in some senses, offenses of the same grade;
but it is not necessary, in this case, to pass upon the question sug-
gested.

It is further urged that the ruling of Mr. Justice Miller in U. S.
v. McDonald, supra, to the effect that it is improper to join in one
indictment, a charge of conspiracy against officers and private
citizens, is applicable to this case. In that case the indictment
charged a conspiracy on part of the officers of the government under
the provisions of section 3169 of the Revised Statutes, and also
charged a conspiracy against the private citizens under section
5440; and it was held an improper joinder, mainly by reason of
the difference in the punishments provided in the two sections.
In the case now under consideration the indictment for conspiracy
is based alone upon section 5440, and the ruling relied upon has
no application.

In my judgment the indictment in question, and also that in
case No. 3,516, are not open to the objections urged against them,
and the demurrers thereto are therefore overruled.

UNITED STATES v. VAN LEUVEN (four cases).
(District Court, N. D. Iowa, E. D. June 4, 18%4.)
Nos. 3,497, 3,500, 3,508, and 3,525.

1. VioLATION OF PENsSION LAwWS—FALSE AFFIDAVITS—INDICTMENT.

An indictment under Rev. St. § 4746, for procuring the making or pres-
entation of a false or fraudulent afidavit in support of a pension claim,
need not charge that it was made for the purpose of defrauding the
United States.

2, SAME.

An indictment under Rev. St. § 5418, for transmitting to the office of
the commissioner of pensions a false and altered affidavit, with intent
to defraud the United States, is fatally defective, where it fails to charge
that the affidavit was transmitted with relation to, or in support of, a
claim against the United States, or to aver facts from which the court
can find that the United States could be prejudiced in any way thereby.

These were indictments against George M. Van Leuven for
violating the pension laws. Defendant demurred to the indict-
nents.

Cato Sells, U. 8. Dist. Atty., and M. D. O’Connell, for the United
States.
John Day Smith, for defendant.

SHIRAS, District Judge. In case No. 3,497 the indictment
charges that the defendant “did then and there, knowingly, will-
fully, unlawfully, and feloniously, procure the presentation of a
certain false, forged, and counterfeited affidavit to the United
States commissioner of pensions, by some means to these grand
jurors unknown, which said false, forged, and counterfeited affi-
davit was in the following words and figures.” The affidavit is
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then set qut in full; followed by a charge that the same was
false and forged, in that a certain portion thereof (recited at
length) was added to the afidavit after it had been signed and
sworn to by the witnesses before the notary public, without their
knowledge and consent; it being further charged that “said false,
forged, and counterfeited affidavit ‘was procured to be presented to
the office of the commissioner of pensions in support of and concern-
ing a claim of one Joseph E. Radford for pension from the United
‘States, by said George M. Van Leéuven, as aforesaid, willfully, and
well knowing that the said affidavit was a false, forged, counter-
feited; and fraudulent affidavit, contrary to the form of the statute,”
etc. In support of the:demurrer to this indictment, it is urged
that the same is fatally defective, in that it is not charged that
the presentation of the altered or forged affidavit was made for
the purpose of defrauding the United States. If the indictment
was based upon the provisions of sections 5418, 5421, or 5479 of
the Revised Statutes, the failure to aver the intent or purpose of
defrauding the United States would probably be fatal to the in-
dictment, as these sections are alike in the provision that the
acts named therein must be done with the purpose of defrauding
the United States; and under the ruling of the supreme court in
U. 8. v. Staats, 8 How. 40-45, the purpose to defraud the United
States is one of the esientials in the definition of the erime. I do
not understand, however, that the indictment in question is based
upon either one of these sections, but upon the provisions of sec-
tion 4746, which declares that “every person who knowingly or
willfully in any wise procures the making or presentation of any
false or fraudulent affidavit concerning any claim for pension, or
payment thereof, or pertaining to any other matter within the
jurisdiction of the commissioner of pensions * * * ghall be
punished,” etc. The gist of this offense is not in an effort to de-
fraud the United States, but it consists in knowingly procuring the
making or-presentation of a false or fraudulent affidavit concern-
ing a claim for pension, or the payment thereof, or other matter
within the jurisdiction of the commissioner of pensions. The stat-
ute does not, in terms, make an intent or purpose to defraud the
United States an element in the offense, and the facts necessary
to fully make out the crime can be averred without charging the
intent to defraud the United States.

To the indictments found in cases Nos. 3,500 and 3,508, and which
charge ‘the ‘defendant with transmitting, or causing to be trans-
mitted, to the office of the commissioner of pensions, certain false,
forged, and pretended affidavits in support of pension claims, with
intent to defraud the United States, it is excepted. that the papers
set forth:in-the indictments are not affidavits, nor are they false,
forged, or' counterfeited in any material matter. The papers pur-
port to ‘be affidavits, and in form are such. If they are not in
fact, it is because they are false and forged in the particulars
charged in the indictments, and these particulars are clearly shown
to :be in matters of substance. The exceptions to these indict-
meints are therefore overruled.
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The indictment in No. 8,525 is for the transmitting to the office
of the commissioner of pensions a false and altered affidavit with
the intent to defraud the United States, and is based upon section
5418. It does not aver that it was so transmitted with relation
to or in support of any claim against the United States, nor are
any facts averred from which the court can find that the forward:
ing of the affidavit, even though false and forged, could in any way
operate to the prejudice of the United States. The demurrer to
this indictment is therefore sustained.

THE NORTH STAR.
NORTHERN STEAMSHIP CO. v. BROWN et al
(Circuit Court of Appeals, Sixth Circuit. May 8, 1894.)
No. 105.

. COLLISION—APPLICATION OF RULEs.

As Act March 3, 1885, by which the revised international rules for pre-
venting collisions at sea were adopted for the navigation of United States
vessels on the high seas and coast waters, expressly excepted navigation
on ‘“harbors, lakes, and inland waters,” Rev. St. § 4233, continued in force
as to navigation on the Great Lakes.

2, SAME—STEAMERS MEETING 1X Foc.

Under Rev. St. § 4233, rule 21, requiring every steam vessel approaching
another so as to involve risk of collision to slacken speed, or, if necessary,
stop amd reverse, and, when in a fog, to go at a moderate speed, a steam
vessel, in a fog, approaching another, whose whistle bears a few points
off either bow, should stop, and, if necessary, reverse, until the exact
position and course of the other vessel can be ascertained, unless such
circumstances present themselves at the time as would lead a reasonably
prudent and skillful navigator to the confident belief that no risk of col-
lision exists.

. BAME—CONFUSION OF SIGNALS,

Two steamers, the N. and the 8., approaching each other on nearly op-
posite courses in a fog, when & mile or less apart, exchanged repeated
double-blast signals; but the 8., mistaking some of the signals of the N.
for single blasts, without stopping to ascertain the N.'s exact position
and course, herself gave a single blast, ported, and, running across the
bows of the N., was sunk by collision with her. Held, that the 8. was’
guilty of reckless navigation and gross negligence. 43 Fed. 807, af-
firmed.

4. SAME—FA1Lixg 7o STOP AND REVERSE—RATE OF SPEED.

The whistle of the 8., as first heard from the N., bore but a point on the
starboard bow, and was placed by the master of the N. only half a mile
away, and there was no widening of the bearing of the S.’s subsequent
whistles. Held, that the N. was also in fault, in failing to stop and
reverse, especially after the cross signal of the 8., and in keeping up a
speed of eight to ten miles an hour, at which she could not have stopped
in the distance at which, in the fog, she could have seen an approaching
vessel, while she could steer at four miles an hour or less. 43 Fed. 807,
affirmed.

5. SAME—EVIDENCE.

The rules that the burden on the manifest wrongdoer is greater than
merely to show by a preponderance of evidence that the other vessel was
guilty of fault, and that a slight fault is no ground for dividing damages,
do not apply where the faults of such other vessel are shown by the
allegations and proofs on her part, and where, but for her faults, the col-
lision would have been avoided.
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