UNITED STATES ¥. KESSEL. &7

'Finding no substantial merit in any of the objections urged
against the validity of the indictments in the cases now under con-
sideration, the demurrers thereto are overruled.

UNITED STATES v. KESSEL (three cases).
(District Court, N. D. Iowa, E. D. June 4, 1894.))
Nos. 3,512, 8,513, and 3,517. '

1, VIOoLATION OF PENSION LAwWS—BRIBERY—INDICTMENT.

A member of a board of examining surgeons is a person acting in be-
half of the United States in an official capacity, under the pension office,
which is an office of the government within the meaning of Rev. St. §
5501; and hence such member is subject to indictment under that section
for receiving a bribe.

2, SaME.

An indictment under Rev. St. § 5501, charging that defendant, a mem-
ber of a board of surgeons, did unlawfully ask a “gratuity, the nature of
which is unknown,” with intent to have his official action influenced, is
bad, in that it fails to sufficiently inform defendant of what he is to
meet in evidence.

These were indictments under the pension laws against George
Kessel for accepting bribes to influence his official action as a mem-
ber of a board of examining surgeons. Defendant demurred to the
indictments.

Cato Sells, U. 8. Dist. Atty.,, and M. D. O’Connell, for the United
States.
Lyon & Lenehan, H. T, Reed, and W. H. Barker, for defendant.

SHIRAS, District Judge. The indictments in cases Nos. 3,512,
3,513, and 3,517 are based upon the provision of section 5501 of the
Revised Statutes; and in cases Nos. 3,512 and 3,513 it is charged
that the defendant, Kessel, did knowingly and unlawfully receive
from the person named the sum of $10, with the intent to have his
official decision influenced in a matter pending before him, he
being a person acting on behalf of the United States government
in an official function, as a member of a board of surgeons duly
organized at Cresco, Howard county, Iowa, by the commissioner of
pensions, which board and the defendant, as a member thereof, were
acting under the authority of the office of the United States com-
missioner of pensions, and charged with the duty of examining per-
sons prosecuting claims for pensions, or increase thereof, who
might be ordered by the commissioner to appear before them, and
to make a certificate and report of the results of such examination
to the commissioner; it being also averred that the person from
whom the money was received had a claim for pension pending,
and had been ordered to appear before the board of surgeons for
examination by the commisgioner of pensions, and did so appear.
The objections urged, that a member of a board of surgeons is not
a person acting under any official capacity, and that the pension
office is not an “office of the government,” within the meaning of
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section 5501, have already been passed upon in the cases just de-
cided;, and peed no further attention. The indictments in cases
3,512 and 38,513 are sufficient in form and substance, and charge
oﬁenses Wlthln the meaning of section 5501, and the demurrers
thereto are overruled. ‘

In case No. 3,517 it is charged that the defendant did knowingly
and unlawfully ask a gratuity, the nature of which i8 unknown to
the grand jurors, with intent to have hig official action influenced.
Section 5501 provides for the punishment of every officer or per-
son, acting on behalf of the United States, “who asks, accepts, or
receives any money, or any contract; promise, undertaking, obliga-
tion, gratuity, or security, for the payment of money, or for the
dehvery or conveyance of anythmg of value, with intent,” etc.
The question arises whether the word “gratuity” is not limited
by the words, “for the payment of money, or for the delivery or
conveyance of anything of value,” just the same as are the preceding
and succeeding ‘words in the sentence. Under this section it
would not be sufficient to charge in an indictment that the de-
fendant had asked a contract or a promise or an undertak-
ing or an obligation, the nature of which was to the grand jury
unknown. . The indictment must show that the contract
or promise or undertaking is for the payment of money, or for
the delivery or conveyance of something of value; and I do
not well see how any other construction can be applied to the
word “gratuity,” as it is used in this section. But, even if it were
permissible toseparate the word from the others in the sentence,
-I do not think the indictment would be held to be sufficient, in that
it does not:charge the nature of the gratuity, and the defendant is
not informed of what he is to meet in evidence. It is not charged
that the defendant asked a gratuity of money or of property, or of
anything of value. Certainly, to secure a conviction under this
section, it would have to be shown in the evidence that the defend-
ant had asked a gift of something of value, or otherwise he would
not have solicited a gratuity. The averment in the indictment is
that the defendant asked a gratuity, the nature of which is to the
grand jury unknown; and therefore it is not charged that the de-
fendant asked a gratuity of money or of property, or of anything of
any value whatever. If the asking in a given case was such as to
leave it doubtful what was§ asked for, it might be charged in one
count that it was a gratuity of money; in another, a gratuity of
property; and, in another, a gratuity of something of value. And
if the trial jury, from the mode of asking and the entire evidence,
were satisfied that the defendant 1ntended to ask either money, or
some Lind of .property, or something of value, it might be that the
indietment gonld be sustained, and a conviction could be had on some
one of the counts. Butwhen all that is charged is that the defendant
asked a gratiiity, of an unknown nature, I do not think sufficient
is averred to bring the case within the section on which it is based,
and the demurrer thereto must be, therefore, sustained.
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UNITED STATES v. KESSEL (seven cases).
(District Court, N. D. Iowa, E. D. June 4, 18%4)
Nos. 3,511, 3,514, 3,515, 3,518, 8,520, 3,521, and 3,536.

1. VrorATION OF PENSION LAWS—INDICTMENT.

An indictment under Rev. St. § 5421, averring in substance that de-
fendant transmitted to the commissioner of pensions a falsely altered
certificate made by the board of surgeons in relation to a claim for pen-
sion of a named person, is bad, in that it fails to show that such certifi-
cate was transmitted in support of, or in relation to, any specified account
or claim pending in a named department, bureau, or office.

2. SAME.

An indictment under Rev. St. § 5421, merely charging, in the words of
the statute, that defendant, with intent to defraud the United States, did
utter and publish as true a certain falsely altered certificate of the board
of surgeons, in the matter of the pension claim of a person named, is
fatally defective, in that it fails to show how or to whom the certificate
was published, or that it was published to obtain, or aid in obtaining,
money from the United States, or could result in defrauding the United
States.

These were indictments charging George Kessel with violating
-the pension laws. Defendant demurred to the indictments.

Cato Sells, U. 8. Dist. Atty., and M. D. O’Connell, for the United
States.

Lyon & Lénehan, H. T. Reed, and W. H. Barker, for defendant.

SHIRAS, District Judge. By section 5421 of the Revised Stat-
utes, it is declared that “every person * * * who transmits to,
or presents at, or causes or procures to be transmitted to, or pre-
sented at, any office or officer of the government of the United
‘States, any certificate, receipt, or' other writing, in support of, or
1in relation to, any account or claim, with intent to defraud the
United States, knowing the same to be false, altered, forged or
counterfeited, shall be imprisoned,” etc. By the indictments filed
in cases Nos. 3,611, 3,614, 3,615, 3,520, 3,621, and 3,636, the de-
fendant herein is charged with violations of this section. Within
the meaning of this section, I hold that the commissioner of pen-
sions is an officer of the United States; that the pension office is
an office of the government; that a claim or application for a
pension, or for an increase thereof, is a claim against the United
States; that the finding or report of a surgeon, or board of sur-
geons, of the result of an examination of an applicant for a pen-
sion, is a certificate or writing in relation to a claim; and that
the transmitting or presentation of such a report or writing to the
commissioner of pensions, in relation to a pension claim, knowing
the same to be false, altered, forged, or counterfeited, with the
‘intent to defraud the United States, is a violation of the statute;
and the contentions of defendant to the contrary of these propo-
sitions are overruled.

A more gerious question arises upon the objection made that the
indictment failed to aver that the altered reports were transmitted
to the commissioner of pensions in support of, or in relation to, a
pending claim.



