
THOMAS v. CINCINNATI, N. O. & T. P. RY. CO. 19

of 10 hours, the sum being reduced proportionately when the num·
bel' of hours of work per day is reduced, so that really they are paid
by the hour. There is no definite evidence on behalf of petitioners
that the rate per hour paid by the receiver since the order of reduc-
tion went into effect is less than that which is paid by railway com·
panies having shops in this vicinity. On the contrary, it seems
from the affidavits filed by counsel for the receiver that the present
rates per hour are quite equal to any paid in this market. It does
appear beyond question, however, that the amount of time which
each individual in the shop is required and permitted to work is at
least 20 per cent. less than the time which he worked a year ago, so
that his income is proportionately reduced. There has not been
enough work to occupy all the men full time. Two courses have
been open to the receiver,-he might discharge more men, and em-
ploy those remaining at full time; or he could do. what he has done,
divide the work to be done among all the men, and reduce the num-
ber of hours of work and income for each individual. By the lat-
ter course he was able to help more men to earn something. This.
course he understood to be the choice of all the men, and he took
it. We fully approve his act.ion. The receiver cannot make work
for the men, nor can he pay any more per hour because many in-
dividuals work few hours than he would if fewer individuals worked
full time. The reasonableness of the rate paid for the work is to
be determined by the same standards, whether the work is done by
many, working a few hours a day, or by that number who, working
full time, would be sufficient to -do it. Judging in this way of
rate of wages now paid shopmen and machinists, it is 10 per cent.
less than it was when times were good and the demand for labor
was constant.
2. The switch engineers, firemen, foremen of the switch crews,

and helpers are paid by the day. Some railroad companies whose
lines run into Cincinnati pay more per day to this class of employes
than the receiver now pays under the order of March 27, while
others pay about the same or less. Whether the conditions of
employment vary with these different companies we cannot judge.
The hours seem to be about the same. We may reasonably presume
that the rates of wages paid by the Cincinnati, New Orleans &
Texas Pacific Railway Company in good times were the equivalent
of market rates, because, if they were' not, then the employes would
have sought employment elsewhere. An attempt has been made
to show that the switch crews, for the year last past, have done more
work than in previous years, because 9 engines and crews now
do the work which 12 did before. But it appears that the difference
is offset by a change in the arrangement of tracks in the switching
yards, and by a reduction in the loads handled. The switch en-
gines are called into use to assist trains up the grade from Ludlow
to Erlanger,-a distance of six miles. This is a saving to the com·
pany, because it dispenses with the necessity of the "pusher" en·
gine, required when business on the road was heavy. It is said that
the switch engineer and fireman should receive road mileage for
this service, because, under the agreement in force between the
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receiver and hi$employes until March last, it was provided that
switch engineers and firemen, when .. engaged in road service, should
receive road mileage. We do not think such pushing from Ludlow
to Erlanger is to be regarded as "road service" within the mean-
ing of the exception. The pusher engine. crew were paid by the day,
and not by mileage. While the switch engine is pushing a train
up to Erlanger, it is not engaged in yard service, and we do not
see how the change adds to the day's labor of the crew. It is merely
an economy effected by the receiver, ahd rendered possible by the
present condition of light traffic. On the whole, the only effect of
the order of March 27th upon the wages of the men engaged in the
yard service is to reduce their compensation by 10 per cent. from
that which they received when business was good. Complaint is
ma4e that their hours are longer than men engaged in similar
service upon other roads, but the evidence does not sustain the
claim. One crew, called the "lot crew," is detained more than
others; but this detention is made up to them by an allowance of
half a day every two weeks, when they do- no work, but receive
full pay.
3.. We come now_ to the trainmen. No evidence has been pro-

duced to us to show that the engineers, firemen, conductors, or brake-
men on passenger trains operated by the receiver are paid any less
wages under the order of March 27th than the same class of em-
ployes on roads similarly situated. The whole controversy has been
in respect of the crews operating t,he freight trains. It is exceed-
ingly difficult for us intelligently to compare the rates of wages
for freight engineers, firemen, conductors, and brakemen prevailing
on the different lines running out of Cincinnati to the south of the
Ohio river. These employes are paid by the run or trip, and the
pay per trip seems to. be graduated by the mileage of the trip.
Affidavits for the men show that in many instances the rate per
trip of the same number of miles on other roads for engineers. and
other trainmen is higher than that now paid by the receiver, while
the receiver shows many other runs on competing roads in which
the pay is the sltme or less than that which he allows. The differ-
ences appear in runs of the same distance on different parts of the
same -road. It is obvious that conditions, not apparent, must vary
the .rates fixed for different runs, and that we cannot, with the
lights we have. investigate them so as to make a useful or intelli-
gent comparison for the purposes of this discussion. We must
presume that the petitioners here received fair market rates for
services they rendered before the financial depres&ion began, about
a year ago. It appears that the rates of wages of all these em-
ployes were increased between 1890 and 1893 by from 8 to 12 per
cent., showing that they were subject to the influence of the labor
market. It is objected to the 10 per cent. reduction that, even
before the order went into effect, the trainmen on freight trains
received less income ,by 25 per cent. than they did this time last
year, because· they were permitted to make less runs. This is un-
doubtedly true, but it is only because the receiver has, at the ro
quest of all the men, kept more men in his employ than are needed
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to do all the work when working a full number of trips. The
reduction in income to each individual comes, not from a reduction
in the rate paid for the work done, but from a commendable and
unselfish willingness of all the men to make a sacrifice in the inter·
est of those who would otherwise be discharged. As we have al·
ready said in reference to the shopmen and machinists, the reason·
ableness of the rate paid by the receiver cannot be affected by the
fact that, out of consideration for the men, and at their request,
he employs many men working fewer trips, instead of fewer men
working more trips. Neither the receiver nor the court, whose
officer he is, in the operation and preservation of the trust property,
is justified in making work for employes, or in employing more
men than are necessary to do the work to be done, if the employment
of more men involves a greater expenditure for the same work.
Complaint is made that a change took place in 1893 in the man-

ner by which "overtime" is calculated, and which was a virtual
reduction in wages. Overtime is the time which men are delayed
on their runs beyond that fixed by the schedule. Previol1s to the
receivership, if a trainman worked 35 minutes over time, he was
entitled to compensation at so much per hour. The receiver found
that this led to such delays in trains that he changed the rule, and
did not allow overtime until the schedule was exceeded by two
hours, when it was calculated from the end of the schedule. Over-
time was intended merely to compensate for unexpected delays,
over which trainmen had no control, and was no part of a man's
regular compensation. The change was in the discipline of the road,
and seemed necessary to avoid abuses which had crept in. We do
not think the change unreasonable.
But it is claimed that the freight-train men do more work per

trip, in that the number of cars in each train is now greater. No
showing is made that on any road the rate of pay per run or trip
is made to vary by reason of the number of cars in the train. It
is true that, during the last year, business has so fallen off that the
number of freight trains has been reduced, and the number of
cars in each train has been increased from an average of 21.6 cars
per train for the eight months preceding March, 1893, to an aver-
age of 24.2 cars for the eight months preceding March, 1894.
But we are not informed that an increase of 2.6 cars per train
makes any difference in the rate paid trainmen on any road, or
that, in view of the air brake which is now in use on 25 per cent.
{)f all freight cars, it ought to do so.
lt is further objected that men engaged in the freight service

work more hours per trip than formerly. The schedules show that
the average run previous to May, 1893, was eight hours, and that
now the average run is twenty-four minutes longer. In making
up this average, all freight trains run upon the road are included,-
local freight,fast freight, and through freight. The schedule runs
()f the through freight trains have been increased considerably
more than this average,-by nearly two hours,-so that some of them
exceed ten hours. Rates of pay per trip seem to be governed by
the mileage and the character of the train service, rather than by



22 FEDERA.L REPORTER, vol. 62.

the time employed (provided it does not exceed twelve hours); that
is, by the ,amount of work to be done, rather than by the time it
takes to do it. All schedules on this and other roads for through
freights brought to our attention show a variation in the speed of
different trains on the same trip of from one to two hours, and
yet the rate paid per trip for such services is the same. The sched-
ules must vary in length with the exigencies of travel, and it would
seem peculiarly a matter of expert railroad knowledge as to how
such schedules should be arranged. In the absence of any knowl-
edge of our own, we must rely on the person to whose professional
skill and discretion we have intrusted the operation of the road,
and conclude that the lengthening of the schedules was necessary,
and does not produce an unjust discrimination in the matter of
work and rates of pay against the through-freight trainmen, as com·
pared with other employes.
It follows from what has been said that under the order of

March 27th, here complained of, the rate of wages paid by the
receiver is a reduction of not more than 10 per ceJ}.t. below what
it was before the financial depression, when business was good.
In the way already explained, many employes have their incomes
reduced much more than this, because more men are retained in
the service than are needed, and they do not all work full time;
but, for the work which is being done, the receiver is paying but
10 per cent. less than when times were good. Is such a reduction
unreasonable? Certainly not, if we have regard either to the re-
ceipts and earnings of the railroad, or to the course of many other
roads in making similar reductions. The great competitor of the
Cincinnati Southern Railroad is the Louisville & Nashville road,
and wages upon that road were reduced in September last,-more
than six months before the order here complained of went into
effect. The receivers of the East Tennessee, Virginia & Georgia
Railroad-one of the most extensive systems in the south-als(}-
made a 10 per cent. reduction in wages in the fall of 1893. The
Big Four system likewise made a reduction of 10 per cent. about.
the same time. Other companies have been compelled to resort
to the same economy.
The condition of the trust and the receipts of the receiver not

only justify, but require, the reduction. The assets of the Cin-
cinnati, New Orleans & Texas Pacific Railway consist solely of
the equipment and leasehold of the Cincinnati Southern Railway.
If the annual rental of $1,000,000 is not paid to the city of Cin-·
cinnati, the leasehold will be forfeited, and the property of the·
lessee company will be wholly sacrificed, because the city has a"
first lien for its rent upon the entire equipment. More than this,
the city is almost entirely dependent on the rental to pay the inter-
est which it owes pn the bonds issued by it to construct the road,
and'a default in the rental will cause, grave pecuniary danger to the·
city of Cincinnati, and may seriously impair its credit. To pay
the rental, the road must earn over and above its operating ex-
penses $83,333.33 per month. In addition to the rental, the lessee
is obliged, under the lease, to expend a certain amount in perma-
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nent improvements of the road. Up to this time the receiver has
paid the rental. In order to do this, and to keep up the better-
ments required by the lease between April 1, 1893, and April, 1894,
the receiver has been compelled to increase the floating debt of
the road from $50,000 to $200,000. During the 14 months of the
receivership, there has been a decrease in gross earnings of $525,-
000, and in operating expenses of $515,000, as compaJ'ed with the
previous 14 months. This shows only a decrease in net earnings
of $9,000, all told. But, when we examine the decrease in the
months of April and May of this year, the result is startling. In
April of 1893 the net earnings of the road were $74,143.02, while
in April of this year they are but $40,700. Considering that $83,
333.33 is needed each month to pay the rental, the significance of
this falling off cannot be misunderstood. In May of 1893 the net
earnings were $71,206.56, while the net earnings for May of this
year (with the last week estimated) are $31,600,-a falling off of
nearly 70 per cent. from the same month last year. It is hardly
40 per cent. of the amount required for rental. It should be
noted, too, that the earnings for May were made after the order
here complained of went into effect. Can it be said that it is pos-
sible for the receiver, under these circumstances, to increase ex-
penses by restoring wages to the previous rate?
But it is argued by the learned counsel for the petitioners that

the reduced earnings of the employer should have no bearing upon
the proper rate of wages to be paid for labor; that the rate of
wages is fixed by supply and demand. That, in the long run, the
price of labor is determined by the law of supply and demand,
need not be denied, but the operation of this law is set on foot by
the act of the employer, whose earnings are reduced by loss of
business, in discharging unnecessary labor, and offering less rates
for the labor he can use. Moreover, the court must take jUdicial
notice of the fact that there has been an enormous reduction in
the demand for labor, with a corresponding increase in the sup-
ply. Could we have any stronger evidence of it than in the fact
that men in the employ of the receiver wish to divide up the work
to be done, so that no one of them works full time? It is not a
pleasant duty for either a court or its receiver to cause any hard-
ship to a large number of men and their families, and the court
is personally cognizant of the earnest, zealous, and painstaking
efforts made by the receiver to avoid the necessity for this reduc- .
tion. At a time more than six months ago, when other roads
were making a reduction, he declined to do so, and only now, when
no other course is open to him, has he resorted to it. Every other
economy possible has been practiced, with the hope that business
would improve, until now, with a default in the rental and a for-
feiture of the leasehold staring him in the face, he has been forced
to it.
In closing, we should call attention to the attitude which a court

must assume in the discussion of such a question as this. The
court cannot and does not undertake to operate a railroad itself.
It appoints, as its agent to do so, a man of well-known professional



24 FEDERAL REPORTER, vol. 62.

skill and as a railroad w.anager. In his judgment, the
court must necessarily repose a confidence, commensurate with the
large interests intrusted to his care. Hearings of this kind may
be had, and, if the receiver has made a manifest error or committed
an abuse of the discretion intrusted to him, the court will correct
it. But the burden of showing either must, in the nature of things,
be upon the petitioner. We have gone more in detail into the
complaints at .the bar than was necessary in this view, but we
have done it because the inveStigation was invited by both the
men and the receiver. Mr. Felton, the present receiver, has no
other interest than to serve the court faithfully and fairly in the
administration of this property. He has no interest whatever in
the Oincinnati, New Orleans & Texas Pacific Railway Oompany.
His connection with it has been wholly professional. For that rea-
son he was not deemed disqualified to act as receiver, though he
had been the company's president. We desire to testify to the
fidelity, energy, and sifigleness of purpose with which he has dis-
charged his duties, and the sense of fairness he has always mani-
fested in respect to his employes. If the time shall come when
the interests of his trust and returning prosperity permit, we doubt
not he will be glad to restore wages and work to all whom this
order injuriously affects.
Our conclusion is that the order of the receiver here complained

of was, under the circumstances, not unreasonable, but was neces-
sary. The petition to modify the order, is denied.

MURRAY v. OHICAGO & N. W. RY. GO.
(Circuit Court, N. D. Iowa, Cedar Rapids Division. June 14, 1894.)

L COMMON LAW-.APPLICA,TIOR TO MATTERS :WITHIN FEDERAL JURISDICTION.
The adoption of the constitution of the United States and the conse-

quent creation of the national government did not abrogate the common
law preViously eXisting; nor did the division provided for by the consti-
tution, of. governmental powers and duties between the national and state
governments, deprive the people of the benefits of the common law; as
to Such matters as thereby were committed to the control of the national
government, there were applicable the law of nations, the maritime law,
the principles of equity,'and the common law, according to the nature of
the particular matter, the common law applicable to such matters being
based on the common law of England, as modified by the surroundings
of the colonists, and as developed by the growth of our institutions since
the adoption of the constitution, and the changes in the business habits
and methods of our peopie; and the binding force of the principles of this
common law, as applied to such matters, is not derived from the action
of the states, and is no more subject to abrogation or modification by state
legislation than are the principles of the law of nations or of the law
maritime.

2. FEDERAL COURTS-APPLICATION OF PRINCIPLES OF GENERAL JURISPRUDENClll
-COMMON LAW.
The constitution of the United States and congress, acting In further-

ance of its provisions, have conferred on the supreme court and the other
courts inferior thereto the right and power to enforce the principles of the
law of nations, of the law maritime, of the system of equity, and of the
common law, in all cases coming within the jurisdiction of those l:ollrts,


