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ments are yét to be made, it is probably fair to date the allowance
of interest from the commencement of the suit, to wit,” November
29, 1889; :0r, in round numbers, intérest will be allowed for ‘four
years and four months, making the total amount of damages $19,-
669.85, It was admitted on the trial that of the charges in excess
of the ¢ontract rates, which are allowed as damages, there is due the
defendant ‘company the sum . of $3,460; and as plaintiff, having
been allowed damages for this excess, is bound to pay them to the
defendant, the amount should be deducted from the total damages
as above stated, thus leaving a net sum due plaintiff of $16,209.85,
for which judgment in his favor is ordered against defendant.

]

CLEVELAND c., 0 & ST. L. RY. CO. v. ZIDER.
(Circuit Court of Appeals Seventh Circuit. May 1, 1804.)
No. 127,

1. A‘PPEA‘L—-GENERAL EXCEPTION T0 CHARGE.

" Undef a4 rule of court requiring a party excepting to a charge to state
dlstinctly the several matters of law to which he excepts, objections to
mstruetlons given cannot be consxdered on a general exception to the
charge as an entirety.

2. SAME—GENERAL ExcrPTION TO REFUSAL OF INSTRUCTIONS.

An exception to the refusal of “each and all” of instructions requested
consisting of a series of propositions submitted as one request, is not
available,

3. CusToM AND. UBAGE—NEGLIGENCE—-—RAILROAD CAr oxX Sipe TRracE.

An employe of a car company, working on one of its cars placed on
the side track of a railroad, was killed by the railroad company’s switch-
ing engine running into the car. In an action against the railroad com-
pany therefor, the complaint alleged that the car company’s unfinished
cars were accustomed to be placed, with defendant's knowledge and con-
gent, on its side tracks, to be there finished and made ready for shipment.
Held, that evidence of an agreement between the companies for the use

. by the car company of the side tracks as a delivery track, but not for
constructing or completing ears thereon, was immaterial, as it was not
inconsistent with the alleged custom, and the railroad company would
be bound to act in reference to such custom, whether it originated in an
agreement or grew up independently.

4, BaMg—Dury T0 GIivE NOTICE OF DANGER.

‘Whether, under. the circumstances, deceased should have given notice .
to the men in charge of defendant’s engine of his being at work on such
‘car, was a question for the jury; and, in view of the alleged custom, the
presence of new cars on the track might be considered a sufficient noti-
fication, during the ordinary hours of labor, that workmen were probably
engaged on them.

In Error to the Circuit Court of the United States for the South-
ern District of Ilinois.

Action by Alcinda O. Zider, administratrix of the estate of Henry
A. Zider,- deceased, against the Cleveland, Cincinnati, Chicago &
St. Louis Raﬂway Company, for causing the death of plaintiff’s in-
testate. The jury found a verdict for plaintiff, and judgment was
entered thereon. ~Defendant brought error.

This was an action by the defendant in error against the plaintiff in error
for the benefit of the widow and minor children of the intestate, whose death
Is alleged to have been caused by the negligent and’ wrongful acts of the
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servants of the railway company. The action was commenced in the circuit
court of Montgomery county, 111, and removed thence to the court below,
which, upon the verdict of a jury, gave the plaintiff judgment for $5,000.
According to the averments of the complaint, the deceased was an employe
of the Litchfield Car & Machine Company, a corporation engaged in the man-
ufacture of railway cars at Litchfield, upon premises adjoining the defend-
ant's railway, there being upon the grounds of the car and machine company
railway tracks connected with the side tracks and main tracks of the railway
company. Unfinished ears manufactured by the car and machine company
were accustomed to be placed, with the knowledge and consent of the de-
fendant, upon its side tracks, to be there finished and made ready for ship-
ment on the defendant’s’road; and it is charged, in substance, that while the
plaintiff’s intestate was lawfully at work upon and under a car so placed
for completion, of -which the defendant then and there had notice, the de-
fendant, by its servants in charge of a switching engine, carelessly, and with
great force and violence, ran the locomotive and cars thereto attached against
the car under which the deceased was at work, causing his death, without
contributory fault on his part.

The instructions of the court to the jury contained the following eclause,
upon which error has been assigned: “The important and controlling ques-
tion in this case is one of fact; and it relates to the notice or warning which
should have been given by the defendant’s servants in charge of the engine
and cars before driving or running the same in contact with and striking the
new standing cars on the delivery track, on one of which deceased was at
work when he was injured. Before running its engine or cars onto
this delivery track where deceased was at work, defendant should have
given such signal or notice of warning as was- reasonably calculated to
apprise the deceased of danger; and, if such signal or notice was given,
then the defendant would not be liable; but, if it was not given, then the
defendant would be liable. Whether or not it was given is a pure question of
fact, to be determined by you from all the evidence which has been iitro-
duced, either by the plaintiff or the defendant.”

The bill of exceptions, not conforming to rule 10 of this court, shows only a
general exception to the charge as an entirety.

John T. Dye (Evans Woollen and James A. Connolly, of counsel),
for plaintiff in error.
James M: Truitt and G. L. Zink, for defendant in error.

Before WOODS and JENKINS, Circuit Judges, and BAKER,
District Judge.

WOODS, Circuit Judge (after making the foregoing statement).
The objections to the instructions given cannot be considered, be-
cause the proper exception was not taken.

And under the decisions in Beaver v. Taylor, 93 U. 8. 46, and
Worthington v. Mason, 101 U. 8. 149, the objection seems to be well
made that the exception to the refusal of instructions is not avail-
able, because a series of propositions was submitted as one re-
quest, and no exception taken to the refusal of any one of them
severally. According to the bill of exceptions, “each and all of
the requested instructions the court refused to give, to which re-
fusal the defendant then and there excepted.” That is to say, there
was one request, one refusal, and one exception. If it was in-
tended to save an exception to the refusal of a particular one of
the 11 propositions offered, or to the refusal of each one of them
separately and severally from the others, the bill of exceptions
:should have been framed accordingly.

‘We are of opinion, however, that there was no error in refusing
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any of the instructions asked. It is evident that, in instructing
the jury, the court proceeded upon the assumption that the plain-
tiff in error had authorized the car and machine company and its
employes to place unfinished cars upon its side track, and it is in-
sisted on ‘behalf of the defendant in error that the evidence to that
effect was without conflict and clear; but in the brief for the plain-
tiff in error it is said “that there was evidence tending to prove the
contrary, and the defendant company was at least entitled to have
the question left to the jury, under such instructions as the first,
fifth, and eighth, which were refused.” No reference, however,
has been made in the brief or otherwise to the pages of the rec-
ord where that evidence is to be found, and without such aid we
are neither bound nor disposed to search for it. The party who
alleges error must demonstrate it. It is insisted, however, that
the court excluded testimony touching the subject, which, if ad-
mitted, would have shown that the car and machine company were
entitled to use the side track of the defendant only for the purpose
of delivering completed cars., ' The plaintiff in error, as the record
shows, offered to prove by its agent Burtner “the existence of an
agreement between himself, as representative of the C, C, C. &
8t. L. R. R. Co., and Mr. Maris, superintendent of the Litchfield
Car and Machine Company, giving that company the right to use
this track as a delivery track for their cars when completed; and
‘that such agreement did not embody the right to use the track
for the purpose of constructing or completing cars thereon.” But
if the agreement had been proved, as proposed, it would have pre-
sented or implied nothing inconsistent with the custom of finish-
ing upon the track cars which had been placed there for that pur-
pose before they were ready for delivery to the defendant, for its
own use or to be transferred to other roads. The parties were
bound to act in reference to that custom, whether it originated in
an agreement or grew up independently. If, therefore, the rejected
evidence had been admitted, it ought not to have affected the re-
sult. It is to be observed, too, that the proffered evidence and the
preliminary statements of the witness, as they appear in the record,
do not show when the agreement was made, or that it was in force
when the wrong complained of was committed.

The second of the instructions requested is faulty in assuming
that, under the circumstances developed in evidence, the plain-
tiff’s intestate should have given notice, by signal or otherwise, to
the men in charge of defendant’s locomotive, of his being at work
upon one of the cars on the track, when, at most, that was a ques-
tion for the jury; and also in assuming that, in the absence of such
notification; the defendant was under no duty to apprehend the
presence of the plaintiff in the place of danger, and to avoid harm-
ing him. In view of the custom which prevailed of putting incom-
plete cars on the track to be finished while standing there, the jury
might have considered the presence of new cars on the track as a
sufficient notification during the ordinary hours of labor that work-
men were probably engaged upon the cars, and were entitled to
warning of any movement affecting their safety.
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Objection was made to “statements made by counsel for the
_plaintiff in regard to testimony claimed by counsel for the plain-
tiff to be in evidence;” but, while the record shows the subject, it
does not show the substance or character of the statements com-
plained of, and for that reason presents no question for our con-
sideration. .

It was not material error to refuse the request to instruct the
jury that it had nothing to do with the conduct of the defendant’s
engineer on any other occasion than the one in question. The
jury was instructed with sufficient clearness that, in order to be
entitled to recover, the plaintiff must have proved the defendant
guilty of the wrongful acts of negligence or default set forth in the
declaration, and it is not to be supposed that in that respect the
jury could have misapprehended the issue.

By adducing testimony in its own behalf, the plaintiff in error
waived its exception to the overruling of its motion that the evi-
dence adduced in behalf of the plaintiff in the action be withdrawn
from the jury, and a verdict directed in behalf of the defendant,

The judgment below is affirmed.

AUBURN SAV. BANK v. HAYES.
(Circuit Court, N. D. New York. May 17, 1804)

INSOLVENT NATIONAL BANK—PREFERENCE OF SAVINGS BANK—FEDERAL QUES-
TION.

The question whether a savings bank should be paid in full by an in-
solvent national bank, pursuant to the state law (Laws N. Y. 1882, c. 409,
$ 282; Bank v. Davis, 26 N. Y. Supp. 200, 73 Hun, 357), or pro rata, as
provided by the Revised Statutes (sections 5236, 5242), held, upon a motion
to remand, to be a controversy “arising under the laws of the United
States.” Tehan v. Bank, 39 Fed. 577, distinguished.

This was an action by the Auburn Savings Bank against Frank
N. Hayes, as receiver, etc, originally commenced in a state court.
The plaintiff now moves to remand.

Underwood & Storke, for the motion.
Bacon, Briggs, Beckley & Bissell, opposed.

COXE, District Judge. The plaintiff is a savings bank and had
a deposit of $19,700 in the First National Bank of Auburn at the date
of its suspension. This action was commenced in the supreme court
of New York to recover the balance due upon said deposit after all
dividends have been paid. The defendant, who is receiver of the in-
golvent bank, removed the action to this court. The plaintiff now
moves to remand.

Section 282, c¢. 409, Laws N. Y. 1882, gives a preference to savings
banks having deposits in insolvent banks. The state court has de-
cided that this law, as re-enacted, is applicable to national banks.
Bank v. Davis, 73 Hun, 357, 26 N. Y. Supp. 200. Section 5236 of
the United States Revised Statutes provides for the payment of
ratable dividends to the creditors of insolvent national banks on all



