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ROBSON v. MISSISSIPPI RIVER LOGGING CO.
(Circuit Court, N. D. Iowa, E. D. April 2, 1894.)

1. CoNTRACTS—MUTUALITY—SUBJECT-MATTER—PERFORMANCE. .

A contract between plaintiff and defendant recited that plaintiff owned
timber lands tributary to two streams on which defendant was engaged
in the business of driving logs, and that differences had arisen between
the parties in regard to charges for services rendered by defendant; it
was therefore agreed that, in consideration of a specified compensation,
defendant should drive, boom, sand deliver all logs put by plaintiff in the
rivers in question, not to exceed a named limit annually. The parties
acted under this contract until all but a small part of the timber was
cut from plaintiff’s land. Held, that defendant could not refuse perform-
ance as to the balance of the timber on the ground that there was a lack
of mutuality in the contract.

2. BAME—ExcUsE FOR NONPERFORMANCE—IMPOSSIBILITY.

Plaintiff owned timber lands on the Chippewa river, and a sawmill be-
low, on the Mississippi. Defendant logging company contracted to re-
ceive the logs, and deliver them at plaintiff’s mill. To do this it was
necessary to drive them down the Chippewa into a boom where they were
assorted by means of pockets and formed into rafts so as to be towed by
the raft boats in use on the Mississippi. The contract bound defendant,
in terms, to perform these several operations, and specified “Beef Slough”
boom, which was controlled by defendant, as the one into which the logs
were to be driven. During the life of the contract Beef slough was filled
up by the action of floods, and was no longer available for use as a boom;
but defendant constructed 2 boom in another slough, on the west bank of
the Mississippi, and the operations necessary to the delivery of plaintiff’s

~logs could be carried on as well at this boom as at Beef slough. FHeld,
that defendant could not excuse itself from further performance of the
contract on the ground that it had been rendered impossible by natural
causes which it could not control.
8. SAME—NONPERFORMANCE—EXCUSES.

Defendant contracted to drive, boom, raft, and deliver plaintiff’s logs,
and agreed that the boom charges should not exceed 60 cents per thous-
and feet. During the life of the contract the necessary boom charges
were increased by reason of circumstances over which neither plaintiff
nor defendant had any control. Held, that this did not excuse defendant
from further performance of the contract, nor entitle it to demand a
higher compensation than that contracted for.

4. BEsT AND SECONDARY EVIDENCE—SCALE BOoOKs—LoGGING.

“Scale books” were offered in evidence to show the quantity of timber
cut from certain lands. It was shown that “camp scalers” take the
measurements of logs as they are cut in the woods, and enter them upon
cards; that at the close of the day these measurements are entered on
the scale books; that inspeetors verify the scale books by counting the
logs and remeasuring a sufficient number to satisfy themselves of their
correctness; and that the scale books are then sent to the owners of the
logs, and payment made to the cutter according to their contents. Held,
that the scale books are primary evidence of the quantity of logs cut.

This was an action by John Robson against the Mississippi River
Logging Company, for breach of contract concerning the driving and
delivering of logs upon the Chippewa river. The case was submit-
ted to the court upon the law and evidence, a jury being waived.

The finding of facts:

(1) I find that at the date of the bringing of this action the plaintiff, John
Robson, was a citizen of the state of Minnesota, and the defendant company
was a corporation created under the laws of the state of Iowa.

(2) I find that for a number of years prior to 1882 the defendant company
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was engaged In the business of running and driving logs apd timber down the
Flambeau and Chippews rivers, in the state of Wisconsin, to the Mississippl
river; including in such business, logs and timber owned by the defendant,
and logs and timber owned by third parttes. ‘

(8) I find that prior to 1882 the general mode in which the said business was

- carried on: was as follows:, The log§ and ‘titmber were placed by the owners
thereof on the banks or in the water of the said Flambeau and Chippewa
rivers, and the tributaries thereof. The driving of the logs down the river
was performed by the defendant corporation, 6r by the Chippewa Lumber &
Boom Company, which latter company was under the control and manage-

" ment of the defendant. When the logs reached Beef Slough boom, which was
situated on the lower part of the Chippewa river, they were taken possession
of by the Beef Slough Boom Company, and were run into the boom managed
by said company; and the logs belonging to the different owners were sep-
arated from the common mass, and run into pockets. Having been then as-
sorted, they were then brailed, and formed into rafts, in proper condition to
be taken in tow by the raft boats which conveyed them to their several points
of destination upon the Mississippi river. .

4) I find that for a number of years prior to the year 1882 the plaintiff,
John Robson, had been engaged in the lumber business, upon the Mississippi
river; that he had a sawmill at Lansing, dpon that river, and that he brought
the logs sawed at the mill from the lands tributary to the ¥Flambeau and
Chippewa rivers In Wisconsin; that he owned a quantity of timber lands
-tributary to these streams, from which he annually cut a nuimber of logs, and
that he also bought logs from other persons, or bought the right to cut logs
from lands owned by other.persons, ‘and tributary to the streams above
named; that for a number of years prior to 1882 all the logs cut or bought by
the plaintiff in the regions tributary to the Flambeau and Chippewa rivers
were driven for him by the defendant company, or by the Chippewa Lumber
& Boom Company. C L

(5) I find that certain differences and disputes in regard to the handling of
said logs, and the prices to be paid therefor by plaintiff, baving arisen there-
upon, on the 23d day of August, 1882, the plaintiff and defendant entered
into a contract in writing, of the following term and effect:

“Articles ot agreement made and entered into this 23rd day of August, 1882, by
and between the Mississippl River Logging Company, a corporation organized
under the laws of Iowa, party of the first part, and John Robson, party of the
second part, witnesseth: Whereas, the party of the second part owns a large
.quantity of pine lands tributary to the Chippewa and Flambeau rivers and their
branches in Wisconsin, and now has a large quantity of sawlogs and timber in
said streams, and expects to cut annually hereafter and deliver in said streams,
a large quantity of sawlogs and timber, to be driven to market, down said
streams, to the Mississippi river; and whereas, the sald party of the first part
18 engaged in the business of driving logs down said streams, to Beef slough, for
other parties; and whereas, differences having arisen between said parties here-
to, and between the party of the second part and the Chippewa Lumber & Boom
Company (which is controlled by the party of the first part), in respect to the
running and driving of logs: Now, therefore, for the purpose of settling all said
differences, and providing for the future, it is mutually agreed as follows:
First. Said party of the first part, in consideration of the premises, and of the
promises of the said party of the second part hereinafter mentioned, agrees
to take possession and control of all logs and timber which the party of the
second part shall deliver in said Chippewa river, below east and west forks
thereof, and all that shall be delivered in said Flambeau river, at or below
the north and south forks of said streams, and to drive the same, at its own
cost, charges, and expense, down said streams, to and into Beef Slough boom,
not exceeding an average of twenty-five millions of feet annually, said logs
to be driven each season with all reasonable dispatch, and with as much
care and facility as it shall drive its own logs. The logs of the party of
the second part now in sald streams are to be driven by said first party under
this agreement. Any charges to be paid the Chippewa Lumber and Boom
Company, or any other company, person, or persons, on account of said logs,
or any of the same, between the aforesald forks of said streams and said
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Beef Slough boom are to be paid by said party of the first part. Second.
And the said party of the first part, In consideration of the premises, further
undertakes and agrees that the charges of the said Beef Slough Boom Com-
pany shall not exceed sixty cents per thousand feet for booming, assorting,
and delivering in pockets, and watching the said logs of the said party of the
second part at all the mills on the Chippewa river. Third. And the party of
the first part, in consideration of the premises, further undertakes and agrees
to brail and deliver to the said second party, in a proper and usual manner,
his said logs, ready to be taken in tow by boat after the same are turned
out into pockets, by said Beef Slough Boom Company, and to do the same
with all reasonable dispatch. Fourth. And the said party of the second part,
in consideration of the premises, promises and agrees to pay to the said first
party, annually, at the close of each season’s business, for taking the care,
control, and delivering said logs into Beef Slough boom, as agreed as afore-
said, the sum of two hundred and fifty dollars, and for brailing and delivering
said logs, ready for the towboat, twenty-five cents per thousand feet. And
said party of the second part also further agrees to return to the said party
of the first part the brailing lines used in brailing said logs, unless the same
shall have been three times used. Fifth. In case the said party of the second
part associates any person or persons with him, as partner or partners, in
such lumbering business, this agreement is to stand, apply, and operate in
respect to such partnership. But no logs are to be handled by said party of
the first part, under this agreement, except such as shall be owned by said
party of the second part, or by him and others as partners. The cost of
scaling the sald logs as the same are turned into said Beef Slough boom is to
be paid equally by the parties hereto. Witness our hands and seals this
23rd day of August, 1882, Mississippi River Logging Co.
“F. Weyerhauser, Pt.
“John Robson.”

(6) I find that after the date of the contract, and up to April 4, 1889, both
parties recognized their contract to be in full force, and the defendant com-
pany took charge of and handled all logs delivered to it by plaintiff in ac-
cordance with its provisions.

(7) 1 find that on April 4, 1889, the defendant company notified the plaintiff,
by a letter addressed to him, and received in due course of mail, that it
would no longer be bound by said contraect, the said letter reading as follows:

“Chippewa Falls, Wis., April 4th, 1889,
“Mr. Jobn Robson, Winona, Minn.—Dear Sir: You will please to take no-
tice that the Mississippi River Logging Company elects to, and does hereby,
terminate the contract made with you for driving your logs qn the Chippewa
and Flambesau rivers, in the state of Wisconsin, and for fitting said logs at
Beef slough for transportation down the Mississippi, being the contract bear-
ing date August 23rd, 1882, all the provision of which are hereby terminated,
and will not be hereafter considered binding between the parties. If you
do not receive your logs at Beef slough when delivered in the pockets, and
fit them for transportation, it will be taken for granted that you elect to have
this company act for you in that regard, charging therefor same as for like

services done for others.
“Yours, respectfully, Mississippi River Logging Co.,
“By F. Weyerhauser, Prest.”

(8) I find that since said 4th day of April, 1889, and as a consequence
of the refusal of the defendant company to further handle, drive, or care
for the logs owned by plaintiff for the prices named in the contract, the
plaintiff has been compelled to pay larger sums for the performance of the
work necessary therefor; such additional payments amounting to 3814 cents
per 1,000 feet, subject to reduction of $250 per year, the contract price for
driving. Anpd I further find that plaintiff paid the sum of $350.27 as an ex-
tra charge for brailing in 1889, in addition to the total of 3814 cents in-
crease.

(9 I further find that at the date of the contract in question, to wit, Au-
gust 23, 1882, the plaintiff had upon the banks or in the waters of the Flam-
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beap.' aﬁd Chippewa rivers, below the forks thereof, logs and timber to the
amoupt of 14,001,430 feet, according to bank scale.

{10) I find that since the sald 23d day of August, 1882, the pla,inﬁﬁ! has cut
from the lands by him owned at the date of the contract, and placed in the
waters 6f°the Chippewa and Flambeau rivers, as provided in said contract,
timber ‘to the amount of 97,848,024 feet at bank scale, and that there was in
April, "I1889, standing uncut upon said lands, the further amount of 3,869,
000 feet of pine timber, at bank scale, and 724,000 feet of hemlock: timber.

(11) I find that since the date of said eontract the plaintiff has placed in the
waters of said Chlppewa and Flambeau rivers, 36,190,366 feet of logs cut
from lands other than those owned by plaintiff at the date of the contract,
and that the defendant has driven, cared for, and delivered those logs to
plaintiff, receiving pay therefor at the contract prices.

(12) I find that the evidence fails to show that in so handling the timber
described in the last finding, the defendant was misled in regard to ‘the
source whence this timber was procured, or that it acted under any mistake
of fact,

(13) I find’ ths.t in 1884 an extraordinary flood occurred in the Chippewa
river, which brought about a change in the channel of the river near the en-
trance to Beef slough, and resulted in the filling up thereof. The defendant
company made all reasonable efforts and expenditures to keep open said
slough, and the entrance thereto, but without avail; and finally, in 1889,
Beef slough. was wholly abandoned, and since then it has not been used in
connection with the logging business on the Chippewa river. .

(14) I find that when it became apparent that Beef slough was becoming
unfit for booming purposes & company was organized, under the laws of the
state of Minnesota, for the purpose of creating and managing a boom at
‘West Newton slough, on the west bank of the Mississippi river, and booming
facilities costing in excess of $100,000 were then created; and the logs
coming down the Chippewa river have since then been run into, and handled
in West Newton slough, Instead of Beef slough.

(15) I find that the relations existing between the West Newton Boom
Company and the defendant company are substantially the same as those
existing between the defendant company and the Beef Slough Company.

(16) I find that by the use of the facilities created at West Newton slough
the logs driven down the Chipppewa river can be boomed, brailed, formed
into rafts, and be delivered to towboats for transportation down the Mis-
sisgippi river, but the expense thereof is somewhat in excess of what the
same work cost at Beef slough,

(17) I find that the defendant failed to handle, as it was required to do un-
der the contract, the sum of 42 ,238,700 feet of pine timber, and that the ad-
ditional cost for handling the same, which plaintiff has been compelled to
pay, or will be compelled to pay, equals the sum of $15,611 over and above
the cost at contract rates.

J. A. Tawney and Henderson, Hurd, Daniels & Kiesel, for plaintiff.
J. J. Jenkins and H. H. Hayden, for ‘defendant.

SHIRAS, District Judge. Upon the final argument of this case,
it was urged by counsel for defendant that the facts developed in
the evidence are such as to show that the contract, when applied
to its subject-matter, must be held to be one terminable at the op-
tion of the defendant. I do not think the evidence presents the
question in any aspect other or different from the one considered
when the case was submitted on demurrer, and when it was held that
the contract was not one terminable at will. See opinion, 43 Fed.
364. I adhere, therefore, to the views therein expressed upon this
guestion.

It is further contended that the contract does not, in terms, bind
the plaintiff to cut or deliver any timber, and that, therefore, the
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defendant is not to be held bound by the contract, for want of mu-
tuality. There are cases wherein, by the terms of the contract, only
one party is bound to do any act or anything in the nature of per-
formance; and in this class of cases, so long as the contract re-
mains executory, and in the absence of any recognized consideration,
it is held that they cannot be enforced, for want of mutuality. The
case at bar does not fall within this rule. In substance, the con-
tract was to the effect that if the plaintiff would, within a reasona-
ble time, cut and deliver in the Chippewa river and Flambeau river
the timber standing upon the lands owned by plaintiff at the date
of the contract, and tributary to the named rivers and their branches,
the defendant company would receive, care for, drive, and deliver
the same, as provided in the contract, for the compensation therein
named. The evidence shows that ever since the date of the contract
the plaintiff has been cutting the timber upon the lands referred
to in the contraect, placing the same in the waters of the Chippewa
and Flambeau rivers, and has in fact so cut and placed much the
greater part of the timber on said lands. For some seven years and
more the defendant received the timber thus c¢ut, handling the same
according to the terms of the contract, and received the compensa-
- tion stipulated to be paid for the services rendered. From and after
April 4, 1889, the defendant refused to further receive or handle the
remaining portion of the timber under the terms of the contract, al-
though the plaintiff continued to cut and place the same in the wa-
ters named in the contract. Thus it appears that performance of
the contract was entered nto by both of the parties thereto. The
larger part of the timber has been cut, received, and delivered, and
the defendant has received the benefits of the contract in regard
thereto. It will not do to now claim that the contract can be
avoided, in regard to the small portion of timber not yet cut, on the
ground that the contract is simply executory, or that there is a want
of mutuality therein. As to the timber heretofore cut and placed
in the waters of the Chippewa and Flambeau rivers, the defendant
company, by taking possession thereof, and driving and delivering
the same, became entitled to demand, and could enforce, payment
from the plaintiff of the sums he agreed to pay for the services ren-
dered. It must be kept in mind that this contraet was not to the
effect that the defendant company would drive and care for all lum-
ber delivered to it, year by year, by plaintiff. The subject-matter
of the contract was the timber standing upon the lands owned by
plaintiff upon the Chippewa and Flambeau rivers, and the logs in the
streams at the date of the contract. What the parties bargained
about was the handling of this timber, and the price to be paid
therefor; and, the contract having been made, both parties entered
upon the performance thereof. The plaintiff commenced cutting and
delivering the timber, and paid, from time to time, the contract price
for the portions received, handled, and delivered by the defendant;
and the latter received, handled, and delivered the timber, with-
out objection, up to April 4, 1889. At that date the contract was not
wholly executory, but, on the contrary, it had been partly and largely
v.61¥.no.9—57
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performed by both parties. It was then, in fact, in process of per-
‘formance by both parties, and each had reaped a benefit therefrom.
Under such circumstances, it was not open to the defendant to cease
performance on its part on the ground that when the contract was -
signed there was a want of mutuality, because the plaintiff was not
bound to cut any of the timber standing upon his land. Even if it
be admitted that under this contract there was no obligation binding
the plaintiff to cut the timber on his land, and to deliver it to the
defendant, for the purpose of the contract, yet it is clear that both
parties assumed that the timber would be cut, and the evidence
shows that the plaintiff has in fact performed, in this particular,
all that the defendant could reasonably demand, and the latter, for
years, accepted the timber cut, and handled the same, under the pro-
visions of the contract; and thus the contract went into full force,
and became binding upon the parties thereto. Thus, in Storm v.
U. 8, 94 U. 8. 76, wherein was involved the question of the liability
of a contractor and his sureties for the nonperformance of a con-
tract to furnish certain supplies, it was objected that the contract
was not mutually binding, was therefore without consideration, and
hence was void. The court overruled the objection, saying that
“Beyond doubt, the written agreement went into operation, and it is not
even suggested that the department and division commanders ever expressed
any disapproval of its terms or conditions. * * * Suppose it to be true
that the quartermaster general might terminate it, if he should see fit. It
is a sufficient answer to the suggestion to say that he never did interfere in
the matter, and that the contract continned in full force and operation
throughout 'the whole period for which the necessary supplies were purchased
by the United States in open market. Where the defendant has actually
received the consideration of a written agreement, it is no answer to an action
brought against him for a breach of his covenants in the same to say that
the agreement did not bind the plaintiff to perform the promises on his part
therein contained, provided it appears that the promises in question have in
fact been performed in good faith, and without prejudice to the defendant.
Add. Cont. (6th Ed.) 15; Morton v. Burn, 7 Adol. & E. 25. Agreements are
frequently made which are not, in a certain sense, binding on both sides at
the time when executed, and in which the whole duty to be performed rests
primarily with one of the contracting parties. * * * (ases often arise
where the agreement consists of mutual promises, the one promise being the
consideration for the other; and it has never been seriously questioned that

such an agreement is valid, and that the parties are bound to fuifill their re-
spective obligations.”

In the case now before the court, it may be true that the defend-
ant company could not perform its agreement to drive and deliver
the logs unless they were cut and placed in the streams by the plain-
tiff, and that the contract, in terms, does not bind the plaintiff to cut
any logs whatever; but thls only shows that in that partlcular the
agreement of the defendant was dependent upon the prior action of
the plaintiff, and it has neveér been held that because the covenant
or agreement of the one party cannot be performed until the other
has taken the necessary action, therefore the contract is not enforce-
able. The contract in question expressly recites, and the evidence
ﬁhows, that when the contract was entered mto the plaintiff then
had in the waters of the Chippewa and Flambeau rivers a large quan-
tity of logl, already cut, and ready for driving. In regard to these
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logs the plaintiff was not requlred to do anythmg further, in order
to bring them within the purview of the contract; but the defend-
ant company was expressly bound to take possession of and care for
these logs, and the plaintiff was bound to pay the stipulated price
therefor. Furthermore, as the plaintiff, from time to time, cut and
placed in the rivers named in the contract other logs from the lands
included in the contract, the obllgatlon rested upon the defendant
company to care for the same as in the contract provided, and in con-
sideration therefor the plaintiff became bound to pay the stipulated
sums for such services. Moreover, it is stated in the contract that
differences had arisen between the parties in interest in regard to
the running and driving logs, and the evidence shows that a suit was
pending in regard thereto. These differences, and the litigation
based thereon, were settled, as part of the contract entered into by
the parties, and, of itself, this constituted a recognized, valid consid-
eration, sufficient to support the contract; and, that being supported
by a sufficient consideration, then the obligation of the defendant
company to receive, drive, care for, and deliver the logs became per-
formable as the logs were cut and placed in the waters of the Chip-
pewa and Flambeau rivers, and the refusal of the defendant company
in April, 1889, to further receive and drive logs cut from the lands
included in the contract cannot be justified on the ground of want
of conmderatlon, or of lack of mutuality.

Objection is also made to the enforceability of the contract on
the ground that there is no time fixed within which the plaintiff
can be required to cut the logs upon his lands, and that the defend-
ant company might, therefore, be required to be prepared, at large
expense, to drive and care for the logs for an unlimited time in the
future. 'When the time of performance is not fixed, in express
terms, in a contract, the rule is that it must be had within a reason-
able time; and, in determining what is a reasonable time, regard
is had to the situation of both parties. In legal effect, the contract
between the parties requires of the plaintiff that he shall cut all the
timber he intends to have driven under this contract within a reason-
able time, If the plaintiff should delay the cutting of any portion of
the timber for an unreasonable time, it would be held that thereby he
had lost the right to demand performance on part of the defendant.
It is not claimed that in fact there has been any delay in this par-
ticular on part of the plaintif. When the defendant sought to
terminate the contract, in the spring of 1889, it was then engaged
in driving logs down the Chippewa river, and it still continues in
the same employment. There is no force, therefore, in the sugges-
tion that a heavy burden might be placed upon the defendant if the
contract is held enforceable, by reason of the fact that no time is
named for its final completion, because the plaintiff can claim only
a reasonable time in which to cut the timber in question, and it is
not claimed that the plaintiff has not exercised due diligence in this
particular.

- On behalf of the defendant, it is further claimed that, granting
that the contract was originally valid and enforceable, nevertheless,
by reason of the effect of the high water occurring in 1884 in the
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Chippewa river, the entrance to Beef slough became filled up with

~gand, ‘and it became impracticable to continue the use of the slough
for booming purposes, and thereby theé contract was rendered sub-
stantially impossible of fulfillment, and ‘as this impossibility . of
fulfillment is due to the operations of nature, beyond the control of
the defendant, it excuses the defendant from further performance.
Counsel for the defendant cite in ‘their: brief many cases wherein
exceptions are recognized to the doctrine formerly held, that, where
the duty or obligation sought to'be enforced was imposed by law,
‘then impossibility of performance was a good defense, but that,
where the duty was one created by the contract of the parties, then
impossibility of performance was not an excuse for nonperformance,
unless it was so provided in thé contract. The general rule now
prevailing is that stated by the supreme court in Railway Co. v.
Hoyt, 149 U. 8. 1-14, 18 Sup. Ct. 779, wherein it is said:

“Thére can be mo question that a ‘party may, by an absolute contract,
bind himself or itself to perform things which subsequently become impos-
sible, or pay damages for the nonperformahee; and such eonstruction is to
be put upon an unqualified wndertaking, where the event which causes the
impossibility might have been anticipated.and guarded against in the con-
tract, or where the impossibility arises from the act or default-of the prom-
‘isor.  But, where the event is of such a character that it cannot be reason-
-ably supposed to have been in the contemplation of the contracting parties
when the contract was made, they will not be held bound by general words,
which, though large enough to include, were not used with reference to the
possibility of, the particular contingen¢y which afterwards happened.”

Agssuming for the moment that the filling up of the entrance to
Beef slough rendered the contract impossible of fulfillment, can it
be said that the possibility thereof was not within the knowledge
of the parties? Is it not a fact known to all persons engaged in
business upon the Misgissippi river and its tributaries, like the
Chippewa, that changesin .the channel are constantly taking place;
that sandbars are created in some places, and are washed away in
others; and that there is not only a possibility, but a probability,
that, in the course of years, deflections in the current will take place,
of such maghitude as to open new outlets for the passage of the
water, and to close those formerly existing? Can any one travel
along the Mississippi or Chippewa rivers, and not see convincing
evidence of the liability of these changes taking place? These
changes are not alone caused by very high floods, but are also the
result of the constant action of the waters in these streams. Can it,
therefore, be fairly claimed that the closing up of the entrance to
Beef slough was such an unlikely event that it eould not have been
anticipated, and have been provided for in the contract of the
parties? But, however this may be, is it true, in fact, that the closing
- of the entrance to Beef slough prevented a fulfillment of the contract
on part of the defendant? The determination of this question in-
volves the construction of the contract as a whole, which, in turn,
requires the reading of the terms of the contract in the light thrown
thereon by the situation and relation of the parties when the agree-
ment was made. The recital in the contract, and the other evidence
in the case, show that at the date of the contract, and prior thereto,
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the defendant company was engaged in the business of driving logs
down the Chippewa river, some of which were delivered to mills up-
on that river, but the larger part were taken to the Mississippi river,
and there delivered, ready for rafting, to the owners thereof. It
further appears that the defendant company, through its control
over the Chippewa Lumber & Boom Company, and the Beef Slough
Boom Company, had practically the control or monopoly of the
business of driving, booming, and delivering logs upon the Chippewa
river. It further appears that the plaintiff owned a sawmill situo-
ated at Lansing, on the Mississippi river, and had for years drawn
his supply of logs from the lands tributary to the Chippewa river
and its branches. These logs came, not only from land owned by
him, but also from land owned by others. To get the logs thus cut
upon the lands tributary to the Chippewa river down to plaintiff’s
mill, at Lansing, it was absolutely necessary that the same should
be driven down the Chippewa, and thence be rafted down. the
Mississippi river to Lansing. The several steps necessary to convert
the trees growing upon the lands of plaintiff and others tributary
to the Chippewa river into logs, and to convey them to the mill of
plaintiff, are: First, the cutting the trees info logs, and placing
them in the waters of the river and its tributaries, ready for driving;
second, driving the same down the Chippewa, and forming them into
rafts proper to be moved down the Mississippi river; and, third,
rafting them down the Mississippi. It appears from the evidence
that for years prior to the date of the contract the work of driving
the logs owned by plaintiff, and of forming them into rafts ready
for rafting down the Mississippi, had been performed by the defend-
ant company, and the other companies controlled by it. Differences
had arisen, however, between the parties, as to the prices to be
charged, and perhaps as to other matters, and litigation in
regard thereto was pending. In order to settle these past differ-
ences, terminate the litigation, and to provide for the future, the
parties entered into this contract of August 23, 1882, It is clear
that the purpose of the plaintiff was to contract for the driving of
his logs, for the placing the same into rafts, and the delivery to him
of the logs, ready for rafting, upon the waters of the Mississippi.
This included the driving the logs down the Chippewa, the gathering
them together by the agency of booms and pockets, the construction
into rafts, and the delivery to plaintiff in proper form to be taken
in tow by the raftboats in use upon the Mississippi river. The de-
. fendant company, on its part, agreed to take possession of the logs,
when delivered in the waters of the Chippewa and Flambeau rivers,
and to brail the same, and deliver them in the form of rafts, ready
to be taken in tow by the boats used for that purpose. To accom-
plish the delivery of the logs in the form of rafts, the logs must be
driven down the Chippewa river, be collected in booms, and, by the
use of pockets, be selected from other logs, and, when selected, be
brailed, and formed into rafts. It is entirely clear that it was not
understood that after the logs were taken possession of by the de-
fendant company, when placed in the waters of the named rivers,
they again came into the possession or under the control of the
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plaintift until they were formed into rafts ready for, the towboat.
Therefore, it is apparent that it was understood that during the
driving, booming, and brailing .of the logs, they were under the
supervision of the defendant company. It is doubtless true that the
expectation of the parties was that the driving, booming, and pocket-
ing of the logs would be done through the ageney of the Chippewa
Lumber & Boom Company and the Beef Slough Boom Company;
but nothing in the contract contained shows that it was the intent
of the parties that the work must be done by these companies, and
no other, nor does the contract limit or define the boom or pockets
within which the logs must be formed into rafts. There is nothing
in the mere language of the contract which compels the defendant
to use any particular agency in the driving, booming, pocketing,
brailing, and delivering of the logs, and there is nothing in the
purpose sought to be accomplished which requires such a construc-
tion to be placed on the contract. Certainly, it would not be open
to the plaintiff to refuse to receive a raft composed of logs by him
owned, offered for delivery by defendant on the waters of the
Mississippi, simply because the logs had not been driven by the
Chippewa Lumber & Boom Company, or had not been boomed and
pocketed by the Beef Slough Boom Company, or had been boomed,
pocketed, and brailed upon the north branch of the Chippewa river,
‘instead of in Beef slough. The defendant company performs
its contract, in substance, if it takes possession of the logs, causes
them to be driven, and forms them into rafts proper for towage on
the Mississippi river. The mere agencies by which the result is
reached are immaterial. If the defendant company can devise
a method by which it can collect the logs, and form them into rafts,
at the proper place of delivery, other than by means of booms and
pockets, it is at liberty so to do, without being chargeable with a
breach of its contract. The substdntial purpose of the contract was
to provide for getting the logs of plaintiff, after they were cut and
placed in the waters of the Chippewa and Flambeau rivers, down to
the Mississippi river, and there forming them into rafts fitted for
being transported to plaintiff’s mill. This being 8o, is it not clear
that the change in the channel of the Chippewa river, whereby Beef
slough ceased to be available for booming purposes, cannot be said,
in any fair sense, to have prevented the fulfillment of the defendant’s
contract?

The use of the slough for boouiing purposes was a mere means
to the end proposed by the contract, and, if the end proposed can ’
be reached by other means, it cannot be said that the fulfillment of
the contract is impossible. If the result of ‘the flood of 1884 had
been such as to change the course of the Chippewa river so that it
ceased to flow into the Mississippi river, or if the character of the
river had been so changed that it could no longer be used for logging
purposes, then we would have had a state of facts to which the rule
contended for by the defendant company would be applicable. It
would then be apparent that the defendant company could not re-
ceive the logs of plaintiff in the waters of the Chippewa river, and
drive them to the Misgissippi river, and such a change in the
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actual situation might have the effect of terminating the con-
tract. What is the actual situation in this respect? The Chippewa
river continues to be an affluent of the Mississippi, and, as hereto-
fore, the timber cut on lands adjacent thereto is driven down that
stream without difficulty. The defendant company, since 1884, and
at the present time, has been and is engaged in driving the logs
owned by it and by others down the river to the Mississippi, and in
brailing the same ready for rafting. There is no change in the
work accomplished by it. There have been changes in the mere
agencies employed, but not in the character nor the ultimate result
of the work done. Under the terms of the contract in question,
there was no obligation upon the defendant company to continue
the booming, pocketing, and brailing in the appliances used for that
purpose when the contract was signed. So long as it performed the
work expected of it, the means employed might be changed at its
own option. If Beef slough had not filled up, but a more advan-
tageous place for booming and brailing the logs had been discovered,
the plaintiff could not have ingisted upon the defendant company
_continuing to use Beef slough, or the boom and pockets therewith
connected. All he could insist upon was that the logs should be
driven, brailed, and delivered to him ready for rafting down the
Missigsippi. Neither could plaintiff object to the defendant com-
pany aiding in organizing another company to supervise the boom-
ing of the logs, 8o long as the work was actually done in accordance
with the requirements of the contract. The evidence shows that
when the entrance to Beef slough commenced filling up, and after
it had been demonstrated that it could not be reopened by any
reasonable outlay, the defendant company sought another loca-
tion for booming purposes. This was found in West Newton slough,
upon the west bank of the Mississippi river. It does not appear
that it was impossible to create a boom upon the North channel of
the Chippewa river; and certainly, if a boom had been there placed,
the plaintiff could not have objected to its use in the reception of
his logs. The location at West Newton slough being deemed the
more favorable one, it was selected, and a corporation was organized
under the laws of the state of Minnesota for the purpose of pre-
paring the boom and its appliances; and the practical results show
that the boom thus located serves its purpose fully as well as the
one formerly in use in Beef slough. It thus appears that by the
use of the West Newton boom the defendant company can fully
perform its contract with plaintiff. It can receive, drive, brail,
and deliver in rafts, all the logs cut by plaintiff on lands owned by
him tributary to the Chippewa river. Why should it be excused
from so doing?

It is said, in argument, that the booming expense is greater at
West Newton slough than it formerly was at Beef slough, and that
this increased expense ought not to be put upon the defendant. It
will be noticed that the charges to be paid by plaintiff for driving
the logs, and for brailing and delivering them ready for rafting,
are fixed absolutely in the contract, but the charge for booming
is not thus fixed. It is agreed that the boom company charge
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shall not exceed ‘60 cents per 1,000 feet; thus showing that it must
liave been understood that th1s éharge was an uncertain one, and
might be varied by circumstances.” The defendant company agreed,
in effect, that it would pay all charges in excess of 60 cents, and if
the charge exceeds that amount it cannot complain. Some one
must pay the amount in excess of 60 cents. Why should the burden
be taken from the defendant, ahd be placed upon the plaintiff,
when the former agreed to be responsible therefor? It is clear
that when the contract was made the parties understood that the
boom charges were liable to fluctuations. It was agreed that, up
to 60 cents, the plaintiff would pay them. If they passed above
that figure, then the defendant would become liable to plaintiff for
the excess. The fact that they may exceed the limit does not
create an equity or right in the defendant to be excused from
paying the excess. The fact that the charge is imposed by the
West Newton Boom Company, instead of the Beef Slough Company,
is of no significance. The plaintiff did not transfer the work from
the one company to the other. The defendant company, not the
plaintiff, is responsible for the change in the company doing the -
work, and for the substitution of 'the one company for the other,
and the change for which it is responsible cannot be relied upon
a8 ground for refusing to further perform its contract. I find
nothing in the changes brought about by the substitution of West
Newton slough for Beef slough as the location for the boom used
for brailing the logs driven down the Chippewa river, nor in the
transferring of the work from the one boom company to the .other,
. which would justify the court in holding that thereby the d'efendant
company was relieved from further liability under the contract.
The contract of the defendant has not, in any substantial particular,
become incapable of performance; and the changes in the location
of the boom and its appliances are only such a change in the mere
means used to accomplish the purpose contracted about as must be
held to have been within the fair contemplation of the parties when
they entered into a contract which they knew must continue in
force.for a number of years. I hold, therefore, as a conclusion of
law:upon the facts of the case, that the defendant company had no
legal right to refuse further performance of the contract in ques-
tion, as it did in April, 1889, and that by so doing it became liable
to respond in damages to plaintiff for the injuries thus caused him.
Before passing to a consideration of the facts bearing upon the
question of the damages, there iz another legal proposition pre-
sented by the counterclaim pleaded by the defendant. The evi-
dence shows that after the signing of the contract, and up to April,
1889, the defendant company drove, and delivered to the plaintiff,
a large quantity of logs cut from lands not owned by plaintiff at the
date of the contract, and charged therefor, and has been paid,
only the contract prices for the services thus rendered; and in the
counterclaim it is pleaded that, in fraud of defendant’ 8 rights, the
plaintiff caused it to receive and drive these logs in the belief that
they were cut upon plaintiff’s lands, 4nd were therefore within the
contract. It appears from the entire evidence that before and at
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the date of the contract the defendant was engaged in running logs
for the plaintiff without regard to the ownership of the land from
which they were cut. After the date of the contract the plaintiff
delivered all logs by him owned, to be driven the same as he had
done before the date of the contract. Taking the entire evidence of
the contract, it cannot be otherwise than that the defendant knew
it was receiving all the logs owned by plaintiff, regardless of the
lands from which they were cut. It must have known that plaintiff
had been accustomed to purchase stumpage and logs from other
landowners. It knew that the plaintiff was not.engaged in driving
and booming logs, and therefore all of his logs, no matter whence
procured, must pass into its possession, and be driven by it. With-
out. question or objection, it received all the logs belonging to plain-
tiff, and charged and was paid the one price therefor. When this
suit was before the court upon demurrer, the defendant took the
position that, so long as the contract was in force, it would be
obliged to receive and care for all logs delivered by plaintiff, not
exceeding the yearly limit of 25,000,000 feet, so long as plaintiff
could procure logs from any sources that were tributary to the
Chippewa and Flambeau rivers. There is nothing in the evidence
tending to show that the plaintiff ever represented or stated that
the logs placed in the waters of the named rivers were cut only
upon lands owned by the plaintiff at the date of the contract. The
logs placed in the rivers were all taken possession of by the defend-
ant company; were driven, brailed, and rafted by it; and the bills
for services were made out by it, and the same were paid by plain-
tiff. If it was the intent of the defendant company to make a differ-
ence in the rate charged for the logs cut from lands other than
those owned by the plaintiff, it should have done so when the serv-
ices were rendered. There is nothing in the history of the case, as
developed in the evidence, that would justify the finding that the
plaintiff had misled the defendant company, or that the action of
the latter in driving all the logs owned by plaintiff, and charging
the contract rates therefor, was induced by any lack of knowledge on
its part of the actual situation of affairs. I therefore hold that
the defendant company has failed to prove its counterclaim, and
it cannot set off against the damages of the plaintiff any further
charge for driving, handling, and delivering the logs by it received
and delivered prior to April 4, 1889.

This brings us to the question of the quantity of timber which the
defendant company wrongfully refused, in April, 1889, to receive and
handle under the contract. A preliminary question arises upon the
proposition that the scale books offered in evidence by the plaintiff
are not competent, not being the best evidence upon the point of the
quantity of logs cut from plaintiff’s land. The evidence shows that
as the logs are cut in the woods they are scaled—that is, measured
. to ascertain their contents—by persons known as “camp scalers,”
and the measurements are entered upon cards. At the close of the
day the measurements thus taken are entered upon the scale book.
From time to time, inspectors visit the camps, and verify the con-
tents of the scale books by counting and remeasuring a, sufficient
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portion of the logs:to satisfy them of the correctness of the books.
If errors are detected the book is corrected. After verification and
correction by the mspectors, the scale book is sent to the owner of
the logs, and payment is made to the log cutters and handlers accord-
ing to the contents of the book, which is thus made the evidence upon
which the owner of the logs must make payment to his employes. It
is clearly to the interest of the logowner that these scale books shall
not show the cutting of any greater number of logs than the facts
will justify. The mode by which the entries are made on the scale
book is such as to assure accuracy therein. The parties who cut
and haul the logs, and the owner, who is te pay for the cutting and
hauling, act upon the contents of the books, and deem them to be
proper evidence of the facts therein stated. That which is received
and acted upon by persons engaged in any line of business as com-

petent evidence is ordinarily admissible when the same fact be-
comes a matter of inquiry in judicial proceedings. It would seem,
therefore, that the scale books should be admitted in evidence, un-
less it appears that there is bettér evidence within the power of plain-
tiff to produce. It issaid that the camp scalérs should have been
hunted up, and their testimony be introduced, in order to show the
number of logs, and the contents thereof, cut on plaintiff’s land dur-
ing the time in controversy. What is sought to be proved is the re-
sult, in number and quantity, of the logs cut. When the scalers
made the count and measurement, two records thereof were made,—
one in'the memory of the scaler, the other in the scale book. Which
is now'the best evidence? Years have.elapsed. The entries on the
scale books remain unchanged. They are now just what they were
when originally made. 'Can the same be said of the record made
upon the memory of the scalers? If the scalers had been produced
and had testified that in the years past they had counted and meas-
ured a large quantity of logs, and had at the time entered the results
upon Scale books prepared for the purpose, and that, as they now
remembered it, the number and quantity were so and so, but, upon
the production of the scale books, they showed a different quantity
and measurement, which should control? The rule requiring the.
production of the best evidence of which the case is susceptible is
intended to guard against fraud and mistake, and to aid in arrlvmg
at the truth. That evidence which is the Jeast liable to mislead is
the best evidence; and it cannot bé maintained that there is more
reliable evidence of the number and quantity of the logs cut upon
plaintiff’s land than the scale books wherein the entries were made
from day to day by the camp scalers, and which were revised and
corrected by the inspectors. The books were properly identified,

and the inspectors who revised them at the different camps testified
to their correctness; and, under these circumstances, I hold that the
books cannot be excluded upon the ground that it appears that there
is better evidence adducible. upon the questmn of the number and
quantity of logs cut by plaintiff, and placed in the waters of the Chip-

pewa and Flambeau rivers. According to the entire evidence, it ap-

pears that at the date of the contract, to wit, August 23, 1882, there
were then in the streams logs, whlch the defendant was bound to
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handle, under the contract, to the amount of 14,901,430 feet. The
total feet afterwards placed in the streams, from all sources, up to
and including the season of 1890-91, was 134,038,390 feet, according
to the bank 2cale measurement. It is strenuously claimed on behalf
of the defendant that owing to the loss of logs, from various causes,
and differences in the mode of scaling, the measurement at the time
of delivery, which is known as the “boom scale,” will always fall
short of the bank seale, and that a deduction of 121 per cent.
from the bank scale should be made therefor. That some al-
lowance should be made for lost logs, and the like, cannot well
be denied; but I think the estimate of 123 and 15 per cent., made by
some of the witnesses, is entirely too high. If an allowance of 5 per
cent. is made, to cover all the differences that should be reasonably
expected to exist between the bank and boom secales, in my judgment,
it would not be far from the correct percentage of difference. Mak-
ing a b per cent. deduction, it follows that, of the 14,901,430 feet of
logs in the streams at the date of contract, there should be delivered,
at boom scale, the amount of 14,225,859 feet. Of the total amount
of 134,038,390 feet of logs put in the streams after the date of the
contract, about 73 per cent. thereof were cut from lands owned by
plaintiff at the date of the contract, or the sum of 97,848,024 feet,
at bank scale, At the date of the breach of the contract, to wit,
April 4, 1889, there was standing, uncut, on plaintiff’s land, 3,869,600
feet of pine timber, at bank scale. The aggregate of these two
amounts, or the sum of 101,717,024 feet, represents the timber cut,
bank scale, covered by the coniract, in addition to that in the streams,
as above stated. Reducing this aggregate to boom scale, by sub-
tracting 5 per cent, we have the sum of 96,631,173 feet, which,
added to the 14,225,859 feet in the streams at date of the contract,
gives us the final total of 110,857,032 feet as the amount of timber
covered by the contract at boom scale, and which the defendant was
bound to drive, handle, and deliver at contract prices. It is ad-
mitted that, of all the logs taken possession of by defendant, there
was delivered up to April 4, 1889, at boom scale, the sum of 93,997,580
feet, being logs derived from all sources; and, as the estimate is that
73 per cent. of the total came from lands owned by plaintiff at the
date of the contract, it follows that 73 per cent. of the total delivery,
or the sum of 68,618,233 feet, is to be credited as delivered under the
contract, leaving a difference of 42,238799 feet, upon which the
plaintiff has or will be called upon to pay prices exceeding those
named in the contract. The excess charged for driving, brailing,
and scaling amounts to 38 cents per 1,000 feet, from which is to be
deducted the contract price of $250 per year for driving. Tt is also
admitted that in 1889 the plaintiff paid an extra 5 cents per 1,000
for brailing 7,005,490 feet, or the sum of $350.27. Thus we find that
the excess of 384 cents per 1,000 on the total amount of logs not
driven and handled under the contract, to wit, 42,238,799 feet,
amounts to $16,261, from which is to be deducted the sum of $1,000
for four years’ driving at the contract price of $250 per year, the @if-
ference being $15,261 to which must be added the $350.27, excess
paid in 1889, thus giving a final total of $15,611. As part of the pay- -
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ments are yét to be made, it is probably fair to date the allowance
of interest from the commencement of the suit, to wit,” November
29, 1889; :0r, in round numbers, intérest will be allowed for ‘four
years and four months, making the total amount of damages $19,-
669.85, It was admitted on the trial that of the charges in excess
of the ¢ontract rates, which are allowed as damages, there is due the
defendant ‘company the sum . of $3,460; and as plaintiff, having
been allowed damages for this excess, is bound to pay them to the
defendant, the amount should be deducted from the total damages
as above stated, thus leaving a net sum due plaintiff of $16,209.85,
for which judgment in his favor is ordered against defendant.

]

CLEVELAND c., 0 & ST. L. RY. CO. v. ZIDER.
(Circuit Court of Appeals Seventh Circuit. May 1, 1804.)
No. 127,

1. A‘PPEA‘L—-GENERAL EXCEPTION T0 CHARGE.

" Undef a4 rule of court requiring a party excepting to a charge to state
dlstinctly the several matters of law to which he excepts, objections to
mstruetlons given cannot be consxdered on a general exception to the
charge as an entirety.

2. SAME—GENERAL ExcrPTION TO REFUSAL OF INSTRUCTIONS.

An exception to the refusal of “each and all” of instructions requested
consisting of a series of propositions submitted as one request, is not
available,

3. CusToM AND. UBAGE—NEGLIGENCE—-—RAILROAD CAr oxX Sipe TRracE.

An employe of a car company, working on one of its cars placed on
the side track of a railroad, was killed by the railroad company’s switch-
ing engine running into the car. In an action against the railroad com-
pany therefor, the complaint alleged that the car company’s unfinished
cars were accustomed to be placed, with defendant's knowledge and con-
gent, on its side tracks, to be there finished and made ready for shipment.
Held, that evidence of an agreement between the companies for the use

. by the car company of the side tracks as a delivery track, but not for
constructing or completing ears thereon, was immaterial, as it was not
inconsistent with the alleged custom, and the railroad company would
be bound to act in reference to such custom, whether it originated in an
agreement or grew up independently.

4, BaMg—Dury T0 GIivE NOTICE OF DANGER.

‘Whether, under. the circumstances, deceased should have given notice .
to the men in charge of defendant’s engine of his being at work on such
‘car, was a question for the jury; and, in view of the alleged custom, the
presence of new cars on the track might be considered a sufficient noti-
fication, during the ordinary hours of labor, that workmen were probably
engaged on them.

In Error to the Circuit Court of the United States for the South-
ern District of Ilinois.

Action by Alcinda O. Zider, administratrix of the estate of Henry
A. Zider,- deceased, against the Cleveland, Cincinnati, Chicago &
St. Louis Raﬂway Company, for causing the death of plaintiff’s in-
testate. The jury found a verdict for plaintiff, and judgment was
entered thereon. ~Defendant brought error.

This was an action by the defendant in error against the plaintiff in error
for the benefit of the widow and minor children of the intestate, whose death
Is alleged to have been caused by the negligent and’ wrongful acts of the



