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are such ,that it has become the settled practice, in de-
a judgment, to allege generally the rendition of the

and not, as formerly, to. set out the whole proceeding.
12 & Eng. Ene. Law, 149h. So, too, of the attachment pro·
ceedings. It is sufficient to allege the issuance of, and levy under,
a writ of attachment, and the subsequent order in the judgment
directing the sale of the attached property. In my opinion, it was
not necessary to allege that any affidavit was filed for attachment,
S<> that it makes no difference that complainant says the "usual"
affidavit was .filed. The facts conferring jurisdiction upon a do-
mestic court of general jurisdiction need not be pleaded, and, upon
the same reason, the facts which authorize the attachment in ques-
tion need not be shown. The supreme court of this state holds that
alien by attachment and execution maybe obtained upon real es-
tate, notwithstanding a prior fraudulent transfer thereof, and that
the lien creditor may bring his suit to remove the obstacle of the
fraudulent conveyance in the way of his legal remedy without show-
ing that execution had issued, and been returned nulla bona, in the
law action. The creditor may stop with his judgment, and proceed
in equity to have the cloud removed from the title to the property
to which the lien of his judgment has attached.
In this case, however, it is 'argued that under the act of congress,

and the act of the legislature of this state of 1891, relative to the
liens of judgments, theplaintifJ"s judgment does not constitute
alien upon the property in question; that to have that effect the
judgment must have. been docketed in the judgment lien docket.
Without stopping to inquire whether such docketing is necessary
to a lien, as between the judgment creditor and the fraudulent trans-
feree, it is clear that in any case where there has been an attach·
ment levied, and an order in the judgment directing the sale of the
attached property, the lien exists. Section 151 of the Code provides
that when the certificate of attachment is filed "the lien in favor
of the plaintiff shall attach to the real ,property described in the
certificate from the date of the attachment." "The effect of the
levy of the attachment is to create a lien upon the real property,
in favor of the attaching creditor, from the date of the levy." State
v. Cornelius, 5 Or. 46. The demurrer is overruled.
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BELLINGER, District Judge. This case is tried on a stipulatioll
of facts. On August 17, 1892, one Emil Pfaff was indebted to the
plaintiff in the sum of $3,500, secured by a chattel mortgage in Yam-
hill county. On that date, to further secure this debt upon chat-
tels acquired since this mortgage was given, he executed anew
chattel mortgage, which was filed in the proper records on the date
of its execution. On February 6, 1893, Pfaff was indebted to one
Velten for $450, to secure which, and future advances, he executed
a chattel mortgage upon the property already mortgaged to com-
plainant. At the time Pfaff gave the mortgage to Velten, he in-
formed the latter of the existing mortgage in favor of the complain-
ant, but to him, in that connection, that there was no con·
sideration for such prior mortgage; that the same was merely in-
tended to protect Pfaff against his creditors. The Velten note was
assigned after maturity to the defendant Hartman, who now holds
it. On February 18, 1893, Pfaff was indebted to one Marquam, in
the capacity of trustee and agent for the defendant bank, in the sum
of $296. To secure this debt, Pfaff gave Marquam a third chattel
mortgage on the property in question, at the same time informing
Marquam of complainant's mortgage, and making the same repre-
sentations respecting it that were made to Velten.
There was no renewal of complainant's mortgage within the year,

and the question is, did the complainant lose the. priority of .'his
lien over the mortgages of the defendants by his failure to file the
renewal affidavit provided by statute? I am of the opinion that he
did not lose his prior right by such failure to renew. ,
In this state, it is provided that a chattel mortgage shall cease

to be valid, "as against the <;reditors of the person making the same
'01' subsequent purchasers or mortgagees in good faith after the ex-
piration of one year from the filing of the same," unless an affidavit
of renewal is filed within 30 days next preceding the expiration of
the year. Those from whom defendants took their mortgages did
so with actual notice of complainant's lien. In its results, "good
faith" is synonymous with "conscience." It embraces those obliga·
tions which are imposed upon one, in dealing with property, b.y the
circumstances surrounding it at the time. It is not questioned but
that, at the time defendants' mortgages were taken, the property
was subject to complainant's lien; that Pfaff held it subject to com-
plainant's right. That right continues until cut off ,by a superior
right,-by a right which, in conscience, is entitled to preference.
It is fundamental that such preference cannot be acquired by any
one having notice of the existing right. Lord Hardwicke laid it
down that "the taking of a legal estate after notice of a prior right
makes a person a mala fide. purchaser. Le Neve v. Le Neve, 2
White & T. Lead. Cas. Eq. (4th Am. Ed.) 109. Undoubtedly, it is
an act savoring of fraud for a person who has received actual, direct
notice of another's right to go on, and knowingly acquire the prop-
erty, in violation of that other's right." Pom. Eq. JUl'. § 591. The
result does not, however, depend upon fraud in the subsequent pur-
chaser, who may intentionally assume the position of subsequent
holder, as was done in this case. Having done so the failure of the
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to comply with the technical rule' of the statute,
requiring him to file a renewal affidavit, creates no equities in such
subsequent purchaser. ,The words ilgood faith," in the statute, are
therefore synonymous with iiwithout notice." Bank v. Sprague, 21
N. J. Eq. 536; Sayre v. Hewes, 32 N. J. Eq. 655. At the time that
Pfaff informed the second mortgagees of the existing mortgage, he
informed them that such mortgage was a fraudulent and void one.
The mortgagees, under these circumstances, were not justified in
relying upon Pfaff's explanation of the existence of the complain-
ant's mortgage. They are chargeable with such representations as
were against his interest, but they cannot avail themselves of com-
munications in his own favor. Except as to such of the property
as was not included in the prior mortgage, the decree will be for
the complainant. The expenses incurred by the defendants in tak-
ing possession of the property must be borne by them.

PAXSON et al. v. BROWN et aI.
(CIrcuit Court of Appeals, Eighth Circuit. May 7, 1894.)

No. 261.
1. ApPBAL-OBJECTIONS NOT RAISED BELOW':-SECONDARY EVIDENCE.
" Errors assfgned in admission of secondary evidence cannot be consid-
ered on appeal Where the only objection made at the trial was to an entire
deposition, part of which Was admissible, and there was no exception
to the ruling thereon.

2. VENDOR AND PURCHASER-RECORD AS NOTICIll-DESTRUCTION OF RECORD.
Mansf. Dig. Ark. §§ 67(), 671, provlde§.that the record of a deed as re-

quired by law shall be constructive notice "from the time the same is'
filed for recor«;l;" that the recorder shall indorse on every such deed the
time "when the same is tiled for record;" and that no deed ,for convey-
ance of real eatate shall be valld against a subsequent purchaser for a
valuable consideration, Without actual notice thereof, unless such deed
"shall be tiled for record," as prescribed. Held, that proof of the existence
. of the recorder's certificate of filing, indorsed on a deed afterwards
burned, Is sufficient evidence that it had been "filed for record," and
the burning of the record does' hot detract from the effect of such filing
as notice to subsequent purchasers.

8. ASSIGNMENT FOR BENEFIT OF CREDITORS-PROPERTY CoNVEYED-PARTNER-
SHIP REAL ESTATE.
An assignment by copartners for benefit of creditors granted "ail the

copartnership estate, property, assets, and effects, choses In action, claims,
and demands," of the firm, Ilnd contained a covenant by them to execute
and deliver such further Instruments as might be lawful for accomplishing
the objects expressed; and the schedule of assets attached Included cer-
tain land in another state, which had been bought and paid for by the
firm, and deeds thereof taken to one partner for convenience. Held, that
all the legal title and equitable interest of such partner in the land were
conveyed, and the covenant estopped him from ever claiming them.

.. ESTOPPEL IN PAIS - ACQUIESCENCE IN ASSIGNMENT FOR BENEFIT OF CRED-
ITORS.
Such assignment was acquiesced in by the partner in whose name the

deeds for the land were taken, for many years, dUring which the trust
was fUlly executed, large sUms haVing been expended by the assignees
in protecting the title to the land, and It was purchased and paid for by
third parties on the faith of. tile assignment, and the proceeds applied to


