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event the latter had been successful in the contest, have been vis-
ited with consequences far more serious than the collection of the
duties over again. The agreed fact remains that none would con-
sent to deliver any nitrate for shipment during the time here in
question, and that such refusal was caused by the then prevailing
political occurrences. For this reason the charterers were unable
to procure or furnish the cargo for the ship during the time in
question, and, as a necessary consequence, unable to load it within
that period. The real cause of this failure on their part was the
political occurrences—the polltlcal contest then being waged be-
tween the contending factions in Chili—against liability for which
by either the parties to the charter party chose to stipulate. I
think the cases of The Village Belle, 2 Asp. 230, Hudson v. Ede, L.
R. 2 Q. B. 566, and Fenwick v. Schmalz, L. R. 3 C P. 313, give sup-
port to this view, and that the cases of Grant v. Coverdale, L. R.
9 App. Cas. 470, The India, 1 C. C. A, 174, 49 Fed. 76, and Soren-
sen v. Keyser, 2 C. C. A. 650, 52 Fed. 164, are not against it. In
Grant v. Coverdale, the clause of exception applied only to the fail-
ure to load. In The India and in Sorensen v. Keyser, the exception
“by reason of drought” the court held referred only to a failure to
deliver the logs alongside the vessel for loading. But in the case
at bar the parties themselves so placed the exception clause in the
charter party as to make it apply to every covenant thereof.
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Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

WALLACE, Circuit Judge. The libelant appeals from a decree
dismissing a libel filed to recover damages for the decay and de-
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terioration:of 'a ' lot of beef shipped in good order at New York
upon thesteamship in a refrigerator, under a bill of lading for trans-
portation to-'and delivery at Bristol, England. 57 Fed. 317.. Upon
the voyage the steamship fell in with a vessel disabled and in
distress; and took her in tow, and, in performing the salvage service,
deviated from the voyage, and was detained thereby about four
days beyond the ordinary voyage period. The deviation was only
such in distance and duration as was necessary to enable the
steamship to take the vessel to a place of safety. In consequence
of the delay, the condition and value of the beef was materially
impaired. The bill of lading, after reciting the receipt, in apparent
good order and condition, of the merchandise, continues as follows:
. “To be delivered from the ship’s deck in the like good order and condition
at the aforesaid port of Bristol (subject to certain enumerated exceptions), '
and with liberty, during the voyage, to call at any port or ports to receive

fuel, to load or discharge cargo, or for any other purpose whatever; to sail
with or without pilots; to' tow and assist vessels in all situations.”

If the deviation was, under the circumstances, justified by the
provision - in the bill of lading in respect to liberty to tow and
assist vessels in all situnations, the libelant has no just cause of
complaint.

It is urged for the appellant that the clause in question is not
intended to authorize a deviation to earn salvage at the expense
of the cargo; that to comstrue the clause so as to permit this
would be subversive of the object of the contract; and that the
only rational coustruction is that it exempts the carrier from be-
coming an insurer against excepted risks. In construing such
clauses, they are to be read in the light of the general purposes
of the contract, and reconciled, so far as may be, with all of its
expressed and implied conditions. They are not to be permitted
to operate to the extent of their literal scope when this would
be inconsistent with the substantial objects of the contract. One of
the fundamental conditions of the contract by bill oflading is
the obligation of the shipowner to be diligent in carrying the goods
on the agreed voyage, and to carry them directly, without any
unnecessary deviation; and a construction of the clause which
would permit him to abandon the voyage, and go in search of a
salvage service at his option, and merely for his own profit, would
be inadmissible, as subversive of that obligation, and giving the
ghipowner a power obviously beyond any which the shipper could
have contemplated. “Liberty to do something outside the voyage
must be construed with reference to that, and as intended to be
consistent with it.” Carv. Carr. by Sea, § 286. When a vessel
has deviated from her proper course, the shipowner is not only
liable for the delay, but he becomes absolutely responsible for any
Joss or damage to the goods which may have occurred during the
deviation, and which can be attributed to it. He is not pro-
tected by the exception of perils in the contract, and becomes
practically an insurer against the excepted risks. The clause giv-
ing the privilege to deviate would undoubtedly protect him against
such a liability. Effect; therefore, can be given to it without im-



THE WELLS CITY. 559

porting a privilege of assisting vessels unnecessarily, or under circum-
stances unreasonably injurious to the interests of cargo owners.
But, if the only purpose of the clause were to protect the shipowner
against liability as an insurer against the excepted risks, that
intention could have been easily expressed, and in short and ex-
plicit terms. The nature of the privilege, as well as the language,
requires that it should not be fettered by a narrow or illiberal con-
struction.  “It is the duty of all ships to give succor to others
in distress. None but a freebooter would withhold it” Lord
Stowell, in Laing v. Glover, 5 Taunt. 49, A deviation to save life
is justifiable, and, while the weight of authority has not sanctioned
a deviation made merely to save property, the tendency of modern
opinion, founded upon considerations of public policy, is illustrated
by the recent act of congress which provides that neither the
vessel nor her owners shall be held responsible for damage or
loss resulting from attempting to save life or property at sea, or
from any deviation in rendering such service. Act Feb. 13, 1893.
The clause does not require a contracted construction upon the
theory that it is a one-sided provision, which inures merely for
the benefit of the shipowner. Not only is it to be assumed that the
cargo owner has received a consideration for it in a reduced rate of
freight, but, as was pointed out in Stuart v. Navigation Co., 32 Law
T. (N. 8.) 257, such a provision is for the general benefit of the whole
body of shippers, whose losses caused by the delay incident to the
exercise of the privilege in some instances are counterbalanced by
their gains in others, when but for it their property would perish.
Undoubtedly, some limitation must be implied in the general lib-
erty to tow and assist, given by the clause. In Stvart v. Naviga-
tion Co., supra, the question was somewhat considered, and the
observations of the judges show the difficulty in defining the pre-
cise scope of the privilege, and attempting to decide when and how
far a vessel may go to the assistance of another in exercising it.
We think it may be rationally construed as authorizing the vessel,
when, in the ordinary course of the voyage, she falls in with an-
other in distress, to go to her assistance, and tow her to such place
of safety as, under the particular circumstances of the case, is
most reasonably accessible. TFor these reasons, we are unable to
accede to the comstruction of the clause urged for the appellant,
and placed upon it by the learned district judge whose decision
we are called upon to review, and we conclude that the deviation
made by the steamship was justifiable, as within the terms of the
privilege. This conclusion leads to an affirmance of the decree, and
renders it unnecessary to consider whether the steamship should
have been exonerated upon any other ground by the district court.
The decree is affirmed, with costs.
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THE HUGO.
BRAUER et al. v. COMPAGNIA DE NAVIGACION LA FLEOHS
’5 . (District Court, 8. D. New York. April 26, 1394,)

SHIPPING—LIA‘BILITY FOR Loss.
“'The damages for cattle lost at sea through the negligence of the ship
includes, in addition to the market value of the cattle at the place of ship-
ment, the freight paid in advance, and the pro rata premiums of insurance.

Exceptions to Commissioner’s Report on Damages. . See The Hugo,
57 Fed. 403.

MacFarland & Parkin, for libelants.
Butler, Stillman & Hubbard, for respondent.

BROWN, District Judge. 1. As respects the number of cattle
lost through the misconduct of those on board the Hugo (see 57
Fed. 403), the testimony presents such extreme difficulties that I do
not find sufficient warrant for departing from the finding of the
commissioner; having no confidence that any different ﬁnding that
I might make on that point would be any more nearly accurate or
just than the commissioner’s finding.

2. The damages for the loss of the 63 cattle, as found by the com-
missioner, being estimated in the same manner as upon a total de-
struction of cargo at sea in collision cases, viz.: the market value of
the articles at the place of shipment, with interest and expenses of
transportation (The Ocean Queen, § Blatchf. 493, Fed. Cas. No.
10,410), I think the libelants are entitled to recover, in addition to
the market price in New York, as fixed by the commissioner, the
advanced freight also, on the 63 cattle lost (not on the 126); and in
addition thereto, the pro rata proportion of insurance premiums
paid, and the cost of feed for the 63 cattle, with interest; both of
those items being necessary, or reasonable and proper expenses
and charges, which should, therefore, be added to the market value
at the place of departure The Scotland, 105 U. 8. 24, 35; The
Aleppo, 7 Ben. 121, Fed. Cas. No. 158, The exceptions in the bill of
ladmg do not extend to cases of losses by negligence, or misconduct,
as is here found in regard to the 63 cattle; though they do apply
to the residue of the loss through sea perils.

As above modified, the report is confirmed.

THE PARADOX.
JOHNSON ENGINEERING & FOUNDRY CO. v. THE PARADOX.
(District Court, 8. D. New York. June 13, 1894.)

MARITIME CONTRACT—*BUILDING” OF VESSEL.

A contract for the machinery of a vessel is not enforceable in admiraity,
where such machinery was supplied for the completion of the constructior
of the vessel, and such vessel was not then completed for the purpose
for which she was intendegd.

In Admiralty. Libel for materials and supplies.



