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is not before us. Neither does it appear from the record that the
action of the circuit court in entering a judgment for the plaintiff
on the referee’s report, after it had been modified, was excepted to
or challenged on the ground that the circuit court had no authority
to enter such a judgment. It is true that in the judgment entry
there is a notation to the effect that “the defendant, by his counsel,
now excepts,” but on what ground the exception was predicated
we are not advised. It may have been urged, and such was most
likely the contention of the defendant in the circuit court, that the
judgment was erroneous, because the court had erred in overruling
some of the referee’s findings of fact. At all events, there is nothing
in the record which indicates that the defendant econtested the right
of the court, on the hearing of the exceptions, to enter a judgment
against the defendant without recommitting the case to the referee.
For aught that appears, the defendant simply contended that the
referee’s report should be confirmed, and that his conclusion of
law should be adopted, because all of his findings were sustained
by the testimony, and that the judgment was erroneous because the
court did not adopt that view. In the light of what has been said,
we are unable to distinguish the case at bar from the one heretofore
cited,—Investment Co. v. Hughes, supra. In that case it appears
to have been ruled that the record presented no question which the
supreme court could review on writ of error, beeause there was no
bill of exceptions, no written stipulation waiving a jury, and because
no specific exception had been taken to the judgment at the time
it was entered, on the ground that the trial court should have recom-
mitted the case to the referee when the exceptions to his report
were sustained. It is obvious, we think, that the same defects
exist in the present record; and followmg the ruling thus made
in the case heretofore cited, the Judgment of the circuit court must
be, and the same is hereby, affirmed.
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1. ApPEAL—HARMLESS ERROR—EVIDENCE ON SCIRE FACIAS.

The admission, in a proceeding by scire facias, of oral evidence, r_nerelv
corroborative of facts sufficiently proved by production of the appropriate
record and files, which establish all the essential recitals in the writ, is
not ground for reversal of the judgment.

2. SAME—OBJECTIONS NOT RAISED BRLOW—PRESUMPTION.

An objection to the admlss1b111ty in evidence of the tramscript of pro-
ceedings before a commissioner, on the ground that it was not returned to
and filed in the office of the clerk, cannot avail on appeal, where it was not
made at the trial, and where, nothing to the contrary appearing in the
record, it must be presumed that the commissioner discharged his duty
in that respect.

8. BaiL IN CRIMINAL CASES—DEFENSE TO RECOGNIZANCE—ESTOPPEL.

It is no defense to a recognizance that a warrant for removal of the ae-

cused from the distriet in which he was arrested was not signed by the
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proper judiclal officer, where, without objection on that ground, the ac-
cused applied for a reduction of the bail originally fixed, gave such recog-
nizance for the reduced amount, and was discharged thereon

AME.
1t i8 no defense to a recognizance that it was taken and acknowledged
. . before the clerk of the district court,” where this was done by order of the
district Judge, made at the request of the accused, and to secure his speedy
isc,harge

In Error to the District Court of the United States for the West-
ern District of Missourt.

This was a proceeding by scire facias by the United States to
enforce a forfeited recognizance against Robert H. Hunt and Hugh
C. Ward, the sureties therein. On trial by the court, judgment was
rendered for the United States. Defendants brought error.

Hugh. 0 ‘Ward (Rlchard H. Field on brlef), for plaintiffs in error.
G. A. Neal, U. S. Dist. Atty. for Western District of MlSSOIlI’l
for the United States.

Before CALDWELL and SANBORN, Clrcult Judges, and THAY-
ER, Dlstrict Judge.

THAYER, District Judge. The judgment that is involved in this
case was rendered in a proceeding by scire facias to enforce a for-
feited recognizance. - The record shows that on September 20, 1892,
an affidavit was filed before L. E. Wyne, United States commission-
er for the western distriet of Missouri, which charged in substance
and in legal effect that one Millard C. Curtis, who was the assistant
cashier of the American National Bank of Kansas City, Mo., had
_ theretofore embezzled certain moneys of said bank, and had made

certain false entries in its books of account. A warrant was issued
by the eommissioner, addressed to the United States marshal for
the western distriet of Missouri, for the arrest of said Curtis, which
warrant was returned by the marshal unexecuted on the day that
it was issued, to wit, September 20, 1892, because the accused could
oot be found in his district. Thereafter, on September 22, 1892, a
similar affidavit was filed with P. A. Hoyne, United States commis
sioner for the northern district of Nlinois, charging said Curtis with
embezzling certain funds of the aforesaid bank, at Jackson county,
Mo., within the western district of Missouri, on the 2d day of June,
1892. On this affidavit & warrant was issued against Curtis, by
Commissioner Hoyne, on September 22, 1892, under which the ac-
cused was arrested on the same day, in the city of Chicago, and tak-
- en before the commissioner. On a hearing had, the commissioner
found probable cause for the arrest to exist, and the accused was
ordered to give bail in the sum of $10,000 for his appearance before
the district court of the United States for the western district of
Missouri at the succeeding March term, 1893, of said court, or, in
default of giving such bail, to be committed to the jail of Cook
county, Il. Curtis having failed to furnish bail, as required, he
was removed to the western district of Missouri on the 23d day of
September, 1892, under a warrant signed by the Honorable Walter
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Q. Gresham, circuit judge, and he was there delivered into the
custody of the United States marshal for the western district of
Missouri, who committed him to the county jail of Jackson county,
Mo. Afterwards, to wit, on September 24, 1892, on an application
made in behalf of the accused to have his bail reduced, the bail
originally fixed by Commissioner Hoyne at $10,000 was reduced to
the sum of $3,000, by an order made by the Homnorable John F.
Philips, United States district judge for the western district of
Missouri. On the same day a recognizance in the sum last stated
was entered into by R. H. Hunt and Hugh C. Ward, the plaintifis
in error, as sureties for said Curtis, by virtue of which he was forth-
with released from imprisonment. At the next regular term of
the United States district court for the western district of Missouri,
held at Kansas City, to which term Curtis had been recognized to
appear, indictments were duly found and returned against him,
charging him with making false entries in the books of the Ameri-
can National Bank of Kansas City, and with embezzling and misap-
plying its funds while in his charge as assistant cashier. The
accused failed to respond when called to answer the said indict-
ments, whereupon the recognizance heretofore mentioned was de-
clared forfeited, and a writ of scire facias was direeted to be issued
against the sureties. The writ was duly served upon the plaintiffs
in error, who afterwards appeared and answered the writ, inter-
posing several defenses thereto. The case was tried before the
court, and the United States obtained a judgment for the sum
stated in the recognizance.

It is insisted by the plaintiffs in error that the district court erred
in admitting certain oral testimony which was offered at the trial,
and the rule is invoked in support of this contention that in pro-
ceedings by scire facias such testimony is not admissible. We do
not dispute the existence nor the binding force of the rule last stated.
A writ of scire facias, when issued, should only recite facts that are
disclosed by the record and files of the court from which the writ
emanates. Therefore, when the defendants named in a writ of
scire facias, by way of defense thereto, deny any of its recitals, it
is incumbent on the plaintiff to verify the same by producing the
record and files, and the facts in question cannot be otherwise
proven, unless the record and files have been lost or destroyed. The
rule itself is but another mode of stating the familiar rule of evi-
dence that matters of record cannot be proven by parol. Treasurer
v. Merrill, 14 Vt. 64; People v. Kane, 4 Denio, 535; Railroad Co. v.
Sperry, 38 Biss. 311, Fed. Cas. No. 7,712. But in a proceeding by
scire facias, if the appropriate record and files are produced which
establish all of the essential recitals contained in the writ, the
judgment should not be reversed on appeal merely because the trial
court permitted oral evidence to be introduced which was merely
corroborative of facts already sufficiently proven by the record. An
error of that kind is clearly immaterial, and will not warrant a re-
versal of the judgment. Stephens v. Crawford, 1 Ga. 574. All of
the oral testimony to which the defendants in the present case inter-



.. 798 FEDERAL REPORTER, vol. 61.

- -posed an ohjection, save a certain class of oral testimony that will
be referred to hereafter, was testimony that simply tended to show
. facts which were sufficiently disclosed by the record. For example,
- the testimony of the court crier tending to show that the parties to
the recognizance had been duly called prior to the forfeiture was
not prejudicial, because the record entry that the “said Millard C.
Curtis, although solemnly called to come into court in discharge of
said recognizance, comes not, but makes default,” was a sufficient
entry of record to support the forfeiture without the aid of parol tes-
timony. The same remark may be made with respect to the testi-
mony of the clerk of the district court, which tended to show that
the recognizance had been acknowledged before him by virtue of a
written order of the district judge. Also the same remark may be
made with respect to the testimony of the deputy marshal of the
. northern district of Illinois, which tended to show the manner in
which he had executed the warrant of removal, = All of the material
facts testified to by these witnesses were clearly established by the
- records of the court, or by papers produced at the trial, which prop-
erly belonged to and formed a part of the court records and files.
No error was committed in the admission of this testimony which
would justify a reversal, although it may have been incompetent.
In this connection it is proper to add that we can attach no im-
portance to the contention of counsel that the transcript of the
proceedings before Commissioner Hoyne ought not to be con-
sidered in determining the question of the liability of the sure-
ties, because, as it is said, the transcript was not returned to and filed
in the office of the clerk of the United States district court for
the western district of Missouri. With reference to the latter con-
tention, it is sufficient to say that the transcript, when produced
on the trial and read in evidence, was not objected to by the sureties,
and no exception was saved to its introduction. Furthermore,
there is nothing in the record to show that it had not been filed with
the clerk of the United States district court for the western district
of Missouri before it was produced and offered in evidence. As it
was the duty of the commissioner before whom Curtis was examined
and held to file a transeript of his proceedings with the clerk of the
United States district court for the western district of Missouri, it
must be presumed, in the absence of any evidence to the contrary,
that this duty had been discharged; that the transcript was pro-
duced from the proper custody, and formed a part of the court files.
It ig further assigned for error that the warrant of removal was
improperly admitted in evidence, for the reason that it was not
signed by the United States district judge for the northern district
of Tllinois, and was therefore void. We entertain the view that it
is wholly immaterial to the decigion of this case whether the war-
rant of removal was or was not signed by the proper judicial officer.
The accused did not see fit to raise that question after he was re-
moved to the western district of Missouri, but waived all objections
to the process by which the removal had been accomplished by
voluntarily appearing before the district judge of that district, and
asking to have the bail fixed by Commissioner Hoyne reduced, and
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by subsequently tendering bail for the reduced amount, which was
accepted, and by means of which he obtained his dlscharge
Neither the accused por the sureties upon his bond are in a posi-
tion to question the validity of the warrant of removal after admit-
ting by the acts aforesaid that the accused was under a lawful ob-
ligation to give bail, and that they did not choose to question the
mode of his removal. The conduct of the principal and the sureties.
in the recognizance estops them in this proceeding from impeaching
the warrant of removal. Peck v. State, 63 Ala. 201; Stever v, Som-
berger, 24 Wend. 275; Manufacturing Co. v. West, 1 Cush. 388;
Littleton v. State, 46 Ark. 413, 417. We think that it makes no
difference, so far as the present case is concerned, by what means
the removal from the northern district of Tllinois to the western
district of Missouri was accomplished, or whether the warrant of re-
moval was valid or otherwise. The validity of the recognizance is
in no wise dependent upon the latter question. The accused ‘had
been lawfully ordered by the United States commissioner to give
bail for his appearance before the United States district court for
the western district of Missouri, or, in default thereof, to stand com-
mitted to jail. By reason of his having been solawfully ordered to
give bail, it follows, we think, that if he had sued out a writ of
habeas corpus after his removal, to obtain his discharge, based upon
the ground that the warrant of removal was void, it would have
been the duty of the court or judge before whom he was brought by
such writ to have ordered his commitment to jail, to await the ac-
tion of a grand jury, if he failed at that time to give a bond for his
appearance, even though such court or judge might have been of
the opinion that the warrant of removal was void. The result is
that no prejudicial error was committed against the sureties in ad-
mitting the warrant of removal, even though it was void. For the
wrong done to the prisoner, if any, in removing him under illegal
process, he must seek a remedy in some other proceeding. The
alleged trespass will not avail the prisoner or his sureties as a de-
fense to this proceeding.

This brings us to the consideration of the last and most important
questlon presented by the record, namely, whether the recogni-
zance in suit is void because it purports to have been signed and
acknowledged before the clerk of the United States district court
for the western district of Missouri, instead of being acknowledged
before the district judge. Among the papers produced at the trial
which formed a part of the files in the clerk’s office was the follow-
ing order, signed by the district judge:

“John M. Nuckols, U. 8. District Clerk: In the matter of the United States
v. M. C. Curtis, you may approve recognizance for him in the sum of three

thousand dollars, with two sureties in addition to the principal, the same to be
sufficient and approved by you. John F. Philips, Judge.”

The recognizance also bore the following indorsement:

“Taken and acknowledged before me, on the day and year first above writ-
ten. John M. Nuckols, Clerk of the U. 8. District Court.

“Done by order of the Honorable John F. Philips, judge of the United States
district court for the western district of Missouri, hereto attached.”
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It was proven by oral testimony, which was objected to, that at
a late hour of the day on which the recognlzance bears date, to wit,
September 24, 1892, the accused being -then 1n custody at Kansas
City, an apphcatmn was made to the distriet judge, by his attorney,
to reduce his bail; that this application was duly heard by the dis-
trict judge, in the presence of the attorney for the accused, also in
the presence of the district attorney; and that the bail was Teduced
and fixed at the sum of $3,000. Thereupon, as the hour was late,
and as the sureties could not be produced immediately, the pris-
oner’s attorney requested the district judge to make the aforesaid
order, permitting the bond to be executed before the clerk, his ob-
ject being to secure the speedy release of his client, and prevent
his detention in prison over night. It will be observed, therefore,
that the record and files show that the prisoner had been lawfully
charged with an offense against the laws of the United States; that
he had been legally arrested therefor, examined, and ordered to give
bail; and that the bail, as originally fixed, had been reduced by an
order made by the district judge. In addltlon to these facts, there
is oral proof that the bail bond was signed before the clerk, at the
prisoner’s request, to secure his speedy release. Assuming, for the
purpose of this decision, that the recognizance in question was in
legal effect taken by the clerk of the district court, and that there
was no statute, state or federal, then in force authorizing the clerk
to take bail in criminal cases, the question arises whether, under
the facts aforesaid, either the accused or his sureties can be heard
to allege that the recognizance is void because it was not taken by
the proper officer. In the case of Jones v. Gordon, 82 Ga. 570, 9
8. E. 782, the accused was arrested in a county different from that
in which the offense was committed, and was taken before a. justice
of the peace for the county where the arrest was made, who had no
jurisdiction of the case and no authority to take bail therein. Be-
fore such justice the accused gave bail, with sureties, for his appear-
ance before the superior court of the county where the offense was
committed.” It was conceded that the magistrate before whom the
proceedings were had had no jurisdiction of the case, or authority
to take bail. Nevertheless, it was held that as the recognizance
was given voluntarily, and was effectual to secure the prisoner’s re-
lease from imprisonment, it was supported by a sufficient considera-
tion, and might be enforced against the sureties. The court said,
in substance, that the accused had the right to waive a legal trial,
and the right to waive the dlsquallﬁcatlon of the justice to take
bail, and that he had done so in effect by giving bail for his appear-
ance before a court that had jurisdiction of the offense. In the
case of Weldon v. Colquitt, 62 Ga. 449, where a person who had
been arrested on Sunday insisted upon an immediate hearing before
a magistrate on that day, and was held to bail, and forthwith en-
tered into a recognizance, and by that means secured his release from
arrest, it was held that the recognizance might be enforced by a writ
of scire facias, although it was executed on Sunday, and although
the magistrate had no right to conduct an examination on that
day, and although his order of commitment was for that reason void.
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8o in the. case of Littleton v. State, 46 Ark. 413, it was held that a
recognizance might be enforced against the sureties therein, al-
though the sheriff before whom it was taken had executed the war-
rant of arrest in a county where he had no authority to execute it.
It is also a well-established doctrine that where a bond is given in
the course of a judicial proceeding, such as a bond to secure the re-
lease of attached property, or a forthcoming bond, the sureties are
estopped by the execution of the obligation from afterwards assert-
ing that no levy had been made, or that the property was not sub-
ject to attachment, or that the bond was invalid for other reasons
of a like character. Haggart v. Morgan, 5 N. Y. 422; Portis v.
Parker, 58 Am. Dec. 95; Kincannon v. Carroll, 30 Am. Dec. 391;
Bostwick v. Goetzel, 57 N. Y, 584. See, also, U. 8. v. Wallace, 46
Fed. 569. We think that the principle maintained by the foregoing
cases is sound, and should be applied in the case at bar. We can
conceive of no sufficient reason why the sureties should be permitted
to question the validity of the recognizance on the ground that it
was acknowledged before the clerk, when it was so acknowledged
at the request of the accused, and for the purpose of securing his
immediate release, and when it was effectual for that purpose. We
know of no reason why it was not competent for the accused to
waive the formality of an acknowledgment of the bond and an ex-
amination of the sureties before the district judge; and, having ob-
tained his discharge by means of such a waiver, we know of no rea-
son why he and his sureties should not be estopped from question-
ing the validity of the bond on that ground. In our judgment, the
case is one in which the wholesome doctrine of estoppel may be prop-
erly invoked and applied. The course pursued in taking bail was
adopted at the solicitation of the accused, and for his advantage.
The bond taken was accepted as sufficient by the district judge, and
the accused was forthwith released. The contract made by the prin-
cipal and his sureties was voluntary. It also rested upon an ade-
guate consideration, to wit, the release of the accused from impris-
onment. Under these circumstances, it would be trifling with the
administration of justice to hold that the recognizance was invalid
because it was signed and acknowledged before the clerk. We
accordingly hold that the testimony which showed that the recog-
nizance was acknowledged before the clerk, at the request of the
accused, was properly admitted. It did not tend to contradict any
of the recitals contained in the record or in the writ of scire facias,
and was not inadmissible on that ground. We furthermore hold
that the sureties are estopped from questioning the validity of the
bond upon the ground that it was entered into before the clerk, and,
8o holding, the judgment of the circuit court is hereby affirmed.
v.61F.no.8—51
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UNITED STATES v. OARR et al

(Oircuit Gourt ot Appeals, Elghth dircult. May 1, 1894.)
No. 366.

1, BiLr oF ExcEPTIONS—S16N1NG AND FrniNG s»TER TERM.
A bill of exceptions signed and filed after the term at which judgment is
; entered does not become part.of the record, and will be ignored, unless it
aﬂirma.tlvely appears that it was so sxgned and filed by consent of parties.
or in compliance with a standing rule 6f court, or an order made and
eiiteréd of record at the trial term, ‘or unless it appears that the court’s .
. control over the record was preserved by: the pendency of a motion for .
- g new trial.
2 APTEAL——SUFF‘ICIENOY OF, EVIDENCE——WAIVER oF JURY.
. :A recital in the record .that a jury was ‘“expressly waived” does mnot
/ 'show with sufficient eertalnty a walver by a stipulation in ‘writing, as re-
- quired by Rev. ‘St. § 640.
8. BAME—OBJIECTIONS NOT RArsmﬂ BELOW—-‘ISSUES‘ xwor TmIED., :
. Where no demurrer or objection was interposed to an answer claiming :
. credits for:fees for .official services, the right to such fees, 1f the services..
- were actually rendered, cannot be considered by the ¢ircult court’ of’
" appeals. ;
4. SAME—STIPULATION a8 70 Fiers. '
-+ A stipulation admitting .certain fact.s, where there 18 nothing to show
that the cause was submitted to the court-on the facts stated therein, does .
_not constitute an agreed case on which an appellate court can consider
" whether the judgment ls such as ought to have been rendered on the
"agreed tacts

In Error to-the Clrcult Court of the United States for the District
of Wyoming;

This was an action by the United States against Thomas J. Carr, .
Charles F, Miller, Luke Voorhees, Elias W. Whitcomb, and John W
Collins, on the official bond of said Carr as United States marshal,
wherein the other defendants were sureties. Defendants’ answer
claimed credits for certain fees and other compensation as due said

‘marshal. The circuit court, on trial without a jury, allowed part .
of said credits, and rendered judgment for the United States for the
residue of the amount claimed. The United States brings error.

Benjamin F. Fowler filed brief for the United States.

‘Willis Van Devanter (John W. Lacey, on the brief), for defendants
in error.

‘Before CALDWELL and SANBORN Circuit Judges, and THAY-
ER, District Judge.,, ‘

THAYER Dlstrict J udge‘ This was a suit by the Umted States
upon the ofﬁmal bond of the United States marshal for the territory
of Wyoming, which was executed by the marshal and his sureties,
the defendants in error, on the 23d day of August, 1886. For a
breach of the bond, the government alleged that the marshal had
failed and refused to pay over to the proper accounting officers of
the treasury department of the United States the sum of $773.11,
which was the property of the United States, and which it was his
duty as marshal to so pay. The defendants admitted the receipt



