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Before CALDWELL and SANBORN Circuit Judges, and THAY-
ER, District Judge.

PER CURIAM. A motion for a rehearing has been filed in this
case, which we have duly considered. The point is urged that, even
though: it be true that the circuit court made a general ﬁnding in
favor of the defendant in error and against the plaintiff in error, yet
there was no testimony whatever to sustain such finding. A
general exception was taken to the judgment at the time it was
entered, and, in view of that exception, it is now urged that it is the
duty of this court to review the testimony on which the verdict was
based, and to determine whether there was any evidence to support
it. ‘'We think, however, that thig view is erroneous. The case was
submitted ‘to the circuit court, by counsel for both parties, upon
the evident assumption that there were certain issues of fact which
must be determined by the court. The trial court was not asked
to grant a peremptory instruction that, upon the undisputed facts,
the intervener was entitled to recover; and, in the absence of such
a request, it is well settled that we are not authorlzed to review the
ﬁndmg of the circuit court, even in the respect above stated. This
precise question was dec1ded by the supreme court in the cases of
Martinton v. Fairbanks, 112 U. 8. 670, 5 Sup. Ct. 321; Cooper v.
Omohundro, 19 Wall. 65 Insurance Co. v. Unsell, 144 U. 8. 439,
451, 12 Sup. Ct. 671; and by this ‘court in Village of Alexandria v.
Stabler 1C.C. A, 616 50 Fed. 689. It is true that in the two cases
last mted the trial was before a jury, but the same rule is applicable
when the trial is before the court. To raise the issue in this court,
on a writ of error, that there was no evidence to support the verdict
of the trial court, it should be made to appear that the same issue
was presented to the trial judge by an appropriate instruction. The
motion for a rehearing is accordingly denied.

 DIETZ v. LYMER.
(Circult Court of Appeals, Eighth Circuit. May 7, 1894.)
No. 351,

1. APPEAL—DISORETION OF TrJAL COURT—NECESSITY OF BILL OF EXCEPTIONS.

The diserétion of the tr#l court In sustaining motions to make answers

more certain, and to strike out parts of answers as indefinite, and imposing

costs as a condition of amending an answer, will not be reviewed on writ

of error; especially where there is no bill of exceptions to make such mo-
tions part of the record. ‘'

% BAME—OBJECTIONS NOT RAISED BELOW—TRIAL BY REFEREE.

On writ of error to review a judgment entered on a referee’s report in
an action, at'law, where there is no written stipulation waiving a jury,
and nothing showing a reference under the state statute, and where there
is no bill of exceptions, and no specific exception was taken to the over-
ruling of exceptions to the referee’s report or to the judgment thereon at
the time it was entered, no question is presented for review. Investment
Co, v. Hughes, 8 Sup. Ct. 377, 124 U. 8. 157, followed.
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In Error to the Circuit Court of the United States for the District
of Nebraska.

This was a suit brought by the receiver of the City National Bank of Hast-
ings, Neb., against Charles N, Dietz, one of its depositors, to recover a bal-
ance of $2,237.78, which was alleged to be due and owing to the bank, At-
tached to the petition as an exhibit was an itemized account of the transac-
tions between the parties, which showed an overdraft by the depositor to the
amount last above stated.

The defendant filed an answer to the petition, in which he denied that he
was indebted to the bank in the sum claimed, or in any sum whatever. The
defendant further pleaded that his business transactions with the City Na-
tional Bank had been conducted by and through an agent of his by the name of
Elsemore; that Elsemore only had authority to collect money for and in be-
half of the defendant, which had been realized by the sale of lumber belong-
ing to the defendant, and authority to deposit the same in said bank after
paying certain incidental expenses, and to remit the moneys so collected and
deposited, to the defendant, by checks drawn on said bank. The answer
further charged, in substance, that the bank had full knowledge of the limited
authority of the defendant’s agent; and that, notwithstanding such knowledge,
it discounted many notes which were by said agent offered for discount, some
of which notes had been received in payment for lumber belonging to the
defendant, and were indorsed by said Elsemore in the name of the defendant,
and others of which were signed by Elsemore in the name of the defendant
and as his agent. It was further alleged that the bank paid many checks
which were drawn on said account by Elsemore for purposes wholly foreign
to the defendant’s business; and that, by means of such unauthorized transac-
tions, the bank had enabled the defendant’s agent to convert to his own use
many thousands of dollars which were deposited to the credit of the defendant
in said bank. The answer also averred that the pretended statement of ac.
count between the bank and the defendant, which was filed as an exhibit,
was erroneous in many respects, for the reason that many debit and credit
items had been omitted therefrom.

Pursuant to a motion filed in behalf of the plaintiff, the circuit court ordered
the defendant to make his answer, in some respects, more definite and certain;
but this order appears to have been ignored by the defendant’s counsel, as no
amended pleading was filed in obedience to said order. Subsequently the
court sustained a motion of the plaintiff to sirike out certain designated por-
tions of the aforesaid answer which it had previously held to be indefinite and
uncertain. At a later day, and without further pleadings, the case was com-
mitted to a referee for trial under the following order of reference:

“On this 15th day of November, A. D. 1892, the parties to this cause, by their
respective counsel, in open court consenting thereto, it is ordered by the court
that this cause be, and the same is hereby, referred to Eleazer Wakeley, who
is hereby appointed referee, and required to proceed as expeditiously as possi-
ble to take the evidence, and find the facts at issue, and report the same,
together with his conclusions of law thereon, to the court. Said referece shall
fix the time and place of hearing, and give to each party, or to counsel for the
party, ten days’ notice thereof; and said referee shall have power to issue
compulsory process for the attendance of witnesses, sign any true bill of ex-
ceptions, and make rulings and orders in the case, and exercise all of the
powers that might be made and exercised by this court at any stage of the
case, and shall give to each party five days’ notice of the filing of his report
herein.

“[Signed] Elmer 8. Dundy, Judge.”

The referee in due time filed his report, containing an elaborate finding of
facts and a single conclusion of law, wherein he recommended that the plain-
tiff’s action should be dismissed. After the report had been filed, the defend-
ant asked leave to file an amended answer, which leave was granted, on condi-
tion that the defendant pay all the costs that had accrued since the entry of a
previous order granting leave to the defendant to file an amended answer.
The defendant did not avail himself of the leave to amend his answer on the
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donidition last stated. Thereafter the case came on to be heard in the circuit
court upon exceptions to the referee’s report, which appear to have been taken
by hoth parties; and, on the hearing thereof, the circuit court overruled those
exceptions which had been ‘filed!by: the defendlmt and sustained those which
had been intérposed by the plaintiff. - At the same time, it rendered a judgment
in favor'of the plaintiff, for §787.24; upon the report of the referee as it stood,
after certain findings had been overruled and certain findings had been con-
firmed, without recommitting the report of the referee, and without any writ-
ten stipulation being on file waiving a jury., To reverse that judgment, the
defendant below sued out & writ of error.

C. 8. Montgomery, Paul Charlton, and M. A. Hall filed brief for
plaintiff in error.
Westel W. Morsman ﬂled brief for defendant in error.

Before CALDWELL and SANBORDN, Circuit Judges, and THAY-
ER, District 'J udge. '

THAYER, District Judge, after stating the facts as above, de-
livered the opinion of the court.

The defendant below has assigned for error the action of the cir-
cuit court in sustaining the several motions to make the answer
more certain, and to strike out parts of the answer because they
were too indefinite. He has also assigned for error the action of the
trial court in requiring the defendant to pay certain costs as a con-
dition precedent to filing:an amended answer after the referee’s
report had been returned into court. These assignments of error
cannot be noticed in this court, for the reason that they relate to
matters in which the action of the trial court was purely discretion-
ary, like its action upon a motion for a new trial or a motion for
a continuance. In the federal appellate courts the propriety of
orders of this nature will not be reviewed on a writ of error. Dos-
well v. De La Lanza, 20 How. 29, 32; Mulhall v. Keenan, 18 Wall.
342; Railroad Co. v. Howard, 1 C. C. A. 229, 49 Fed. 206; Railway
Co. v. Heck, 102 U. 8. 120; Davis v. Patrick, 6 C. C. A. 632 57 Fed.
909, 913, and citations. Moreover motions of this character form
no part of the record, unless they are made such by a bill of excep-
tions; and no bill of exceptions was signed or allowed, so far as
the record shows, either when the orders in question were made or
afterwards. Jefferson City v. Opel, 67 Mo. 394; Marquis v. Clark,
64 Mo. 601.

It is further assigned for error that the circuit court improperly
sustained the plaintiff’s exceptions to portions of the referee’s re-
port, and erroneously entered a judgment against the defendant
upon said report for the sum of $787.24. The last-mentioned assign-
ment is met and overcome by the decision of the supreme court of
the United States in Investment Co. v. Hughes, 124 U, 8. 157, 8 Sup.
Ct. 377, In that case, as in the one at bar, there was no allusion
made to -the state code of procedure in the order of reference,
and for that reason it seems to have been held that the reference
should beé regarded as a common-law reference, and not as a refer-
ence under the statute of the state regulating references. Further-
more, there is no bill of exceptions in the present record, and for
that reasonthe testimony taken by the referee and by him reported
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is not before us. Neither does it appear from the record that the
action of the circuit court in entering a judgment for the plaintiff
on the referee’s report, after it had been modified, was excepted to
or challenged on the ground that the circuit court had no authority
to enter such a judgment. It is true that in the judgment entry
there is a notation to the effect that “the defendant, by his counsel,
now excepts,” but on what ground the exception was predicated
we are not advised. It may have been urged, and such was most
likely the contention of the defendant in the circuit court, that the
judgment was erroneous, because the court had erred in overruling
some of the referee’s findings of fact. At all events, there is nothing
in the record which indicates that the defendant econtested the right
of the court, on the hearing of the exceptions, to enter a judgment
against the defendant without recommitting the case to the referee.
For aught that appears, the defendant simply contended that the
referee’s report should be confirmed, and that his conclusion of
law should be adopted, because all of his findings were sustained
by the testimony, and that the judgment was erroneous because the
court did not adopt that view. In the light of what has been said,
we are unable to distinguish the case at bar from the one heretofore
cited,—Investment Co. v. Hughes, supra. In that case it appears
to have been ruled that the record presented no question which the
supreme court could review on writ of error, beeause there was no
bill of exceptions, no written stipulation waiving a jury, and because
no specific exception had been taken to the judgment at the time
it was entered, on the ground that the trial court should have recom-
mitted the case to the referee when the exceptions to his report
were sustained. It is obvious, we think, that the same defects
exist in the present record; and followmg the ruling thus made
in the case heretofore cited, the Judgment of the circuit court must
be, and the same is hereby, affirmed.

[

HUNT et al. v. UNITED STATES.
(Circuit Court of Appeals, Inghth Circuit. May 7, 1894)
No. 335.

1. ApPEAL—HARMLESS ERROR—EVIDENCE ON SCIRE FACIAS.

The admission, in a proceeding by scire facias, of oral evidence, r_nerelv
corroborative of facts sufficiently proved by production of the appropriate
record and files, which establish all the essential recitals in the writ, is
not ground for reversal of the judgment.

2. SAME—OBJECTIONS NOT RAISED BRLOW—PRESUMPTION.

An objection to the admlss1b111ty in evidence of the tramscript of pro-
ceedings before a commissioner, on the ground that it was not returned to
and filed in the office of the clerk, cannot avail on appeal, where it was not
made at the trial, and where, nothing to the contrary appearing in the
record, it must be presumed that the commissioner discharged his duty
in that respect.

8. BaiL IN CRIMINAL CASES—DEFENSE TO RECOGNIZANCE—ESTOPPEL.

It is no defense to a recognizance that a warrant for removal of the ae-

cused from the distriet in which he was arrested was not signed by the



