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For the reasons assigned, I reach the conclusion that the lands in
question were forfeited under the act of 1835, and that the for-
feiture became absolute in November, 1836; that after the forfeit-
ure occurred the title to the lands remained in the state until June
1, 1845; that the entries made, and the grants issued thereon, by
the state to the defendants, passed no title, because the grants were
secured after the passage of the act of 1844, which authorized the
redemption; that the lands were not subject to entry and grant,
and that the act of 1843 does not apply to this case, because the for-
feiture could not become absolute after the passage of the act of Feb-
ruary 12, 1844, until and after the time fixed for the redemption
transpired, for the reason that the prior owners had an equity of
redemption in the lands until June 1, 1845, when the taxes were to
be paid into the treasury, which being done, reinvested them with
the legal title, during which period the rights of the defendants,
if any they had, were suspended.

CHICAGO & O. R. R. CO, v. McCAMMON.
(Circuit Court of Appeals, Seventh Circuit. May 1, 1894)
No. 143.

RAILROAD CoMPANIES—MORTGAGE—FORECLOSURE.

A decree foreclosing a railroad mortgage directed that the property be
sold, discharged of all liens and claims against the railroad company or
its receivers, and that the price be paid partly in cash, to be applied
in payment of certain eclaims, and the rest in interest coupons. The road
was sold to a purchaser who paid his bid in full, aceording to the di-
rectlons of the court, and the sale was confirmed by the court. Held,
that tbe court had no power to direct the purchaser to pay a claim which
had been adjudicated against the receiver after confirmation of the sale.

Appeal from the Circuit Court of the United States for the South-
ern District of Illinois.

Petition by William McCammon against the Chicago & Ohio River
Railroad Company for an order requiring the company to pay peti-
tioner the amount of a certain judgment. Petitioner obtained such
an order, and the company appeals. )

The trustees for the bondholders of the Danville, Olney & Ohio River Rail-
road Company, on the 17th of October, 1882, filed their bill in the court
below against that company for foreclosure of a deed of trust upon the rail-
road of that company. In that suit a receiver was appointed on the 11th
of November, 1882, who operated the road under direction of the court until
it was turned over to the present appellant, upon its sale under decree of
foreclosure entered on the 16th of November, 1885. The decree, inter alia,
provided that no bid should be received for less than the sum of $175,000,
“and that, of the purchase price so bid, not legs than the sum of $25,000
shall be paid in cash, and also such other proportion of said purchase price
ghall be paid in cash as this court may from time fo time direct, in order
to meet other claims which this court has adjudged, or may adjudge, in this
‘cause, to be prior in equity to said mortgage or trust deed,—the court reserv-
ing the right to resell, in this cause, said premises and property, upon failure
to comply within twenty days with any order of this court in that regard;
and the balance of said purchase price not required to be paid in cash may
be paid either in cash, or the purchaser at such sale shall have the right
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to satisfy his bid, in whole or in part, by paying over and surrendering the
unpaid coupons or interest warrants belonging to said mortgage bonds of
said defendant, the Danville, Olney & Ohio River Railroad company, of
date January 1, 1880, at such price or value as would be equivalent to the
distributive amount that the holders thereof would be entitled to receive
thereon in case the whole amount of the bid were paid in cash.” The decree
further provided “that, as to so much of the purchase price as is hereby
required to be paid in cash, the same shall be payable in cash, or by sur-
render of the certificates of indebtedness issued by Charles Howard, as re-
ceiver, while operating the said railroad, or by the surrender of approved
prior claims against James A. Eads, Charles Howard, and Charles E. Hen-
derson, while operating said road, as receivers, under the orders of this court
in this cause.” The decree further directed that the fund to arise from the
sale should be applied—First, to the payment of the costs of the suit, the
compensation of the trustees and of counsel, and to the proper expenses of
sale; second, to the payment of the certificates of indebtedness issued by
the receiver in the performance of his duties, and under order of the court,
which certificates were specified in a certain report of the master, and to
the payment of any other claims against either of the receivers, which had
been adjudged, or might be adjudged, by the court, to have priority over
the mortgage or trust deed, and to the payment of all taxes upon the mort-
gaged estate; third, to the payment of such other claims now pending im
the cause, and not theretofore or therein adjudged, and which might there-
after be adjudged and decreed by the court to be prior and superior in equity
to the first mortgage bonds; fourtn, to the payment of matured coupons of
the mortgage bonds; and, lastly, the surplus was to be applied in payment
of the principal of the first mortgage bonds. The decree further provided
that the conveyance of the title to the purchaser, after confirmation of the
sale, should be a perpetual bar, in law and in equity, against every claim
of the railroad company, or other person claiming under it, and the purchaser
should be vested with, and should hold, possess, and enjoy, the mortgaged
premises, and all the rights, privileges, and appurtenances appertaining there-
to, as fully and completely as the railroad company, and that the purchaser
should have, and be entitled to hold, the railroad and property free and
discharged from the mortgage or trust deed, a certain lease of the Chicago
& EBastern Illinois Railroad Company, and all other claims of the defendant
railroad company and all other parties to the suit. On the 10th of Februaty,
1886, the property was sold by the master to Hales W. Suter and John W.
Carter for the price of $175,000, which sale was confirmed by the court on
the 24th of February, 1886, and a further decree was entered, that, upon the
performance by the purchasers of the terms and conditions contained in
the original decree directing a sale, they should be entitled to a sufficient deed
of conveyance of the property. It appears by the final report of the master.
dated August 2, 1884, that the purchasers at the sale had paid, in eash and
in receivers’ certificates, the full amount of the bid. Suter and Carter, the
purchasers at the sale, assigned their rights to Austin Corbin and others,
who subsequently assigned to the Chicago & Ohio Railroad Company, the
present appellant, who presumably received a deed from the master, and
is in possession of the property. Intermediate the sale and its confirma-
tion, and on the 11th of February, 1886, William McCammon, the appellee,
filed an intervening petition, seeking to be awarded, against the Danville,
Olney & Ohio River Railroad Company and its receivers, certain damages
sustained by him while in the service of the receivers, and in the operation
of the railroad under them. This claim was resisted by the receivers. Over
two years thereafter, and on the 30th of June, 1888, the court rendered a
decree in the matter, adjudging that the intervener recover from the receivers
of the road the sum of $1,000 for personal injuries sustained by him in the
discharge of his duties while in the service of the receivers, and further
providing that, if there should be no money in the hands of the receivers for
the payment of such damages, then the purchasers of the road were ordered
to pay in a sum sufficient to satisfy the claim and costs. The claim of the
intervener was determined, and the decree thereon passed, without notice
to the purchasers. On the 17th of July, 1888, Austin Corbin and his asso-
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:clates entered a petition for rehearing ‘of the decision of the court upon the

“intervening petition of McCammon, which motion was overruled on the 3d
day of I'ebruary, 1892. : On the 25th of August, 1892, McCammon filed his
petition for an order requiring the:Chicago & Ohio River Railroad Company,
the present appellant, to pay the amount of the judgment awarded him by
the court, which petition was demurred to by the appellant. The court, on
the 18t of June, 1893, upbon overruling such demurrer, ordered and decreed
that the Chicago & Ohio River Railroad -Company should pay into the reg-
istry.of the court, for the use of McCammon, the sum of $1,000, with his costs,
from which last decree the present appeal is taken.

Bluford Wilson (Philip Barton Warren, of counsel), for appellant.
George A. Sanders, for appellee. - -

Before WOODS and JENKINS, Circuit Judges, and BAKER,
District Judge. s

JENKINS, Circuit Judge (after stating the facts). The rights
and liabilities of a purchaser at a judicial sale are measured by the
terms and conditions of the decree. If the decree directs a sale
subject to liens established or to be established, or subject to debts .
and' liabilities incurred by a receiver in the management of the
property, the purchaser at.the sale takes the property cum onere,
and liability for the claims so reserved by the decree follows the
property in the hands of the purchaser, or his assignee. The lia-
bility of the appellant for the claim with which it has been charged
must therefore depend upon the terms of the decree of November
16, 1885. It is clear that this property was directed to be sold,
discharged of all liens and claims against the Danville, Olney &
Ohio River Railroad Company, or its receivers. There is no sug-
gestion in the decree that the road was to be sold subject to any

lien whatever. The design of the court is patent upon the face of
the decree,—that the fund produced by the sale was to be appro-
priated to the payment of all claims againgt the receivers before the
payment of the matured coupons. The difficulty attending the
payment of the appellee’s recovery for damages arises from the fact
that the fund obtained by the sale was insufficient, having been
absorbed in the payment of other claims against the receivers be-
fore the claim of the appellee had been adjudged by the court. The
gale would seem to have been made in exact accordance with the
directions of the court, to have been confirmed by the court, and
the conditions of the sale to have been fully met by the purchaser.
‘We are at a loss to understand upon what principle the court can,
in such case, after confirmation of the sale, and the performance of
the conditions of sale, decree a further condition, which, in sub-
stance, enhances the price to be paid for the property. If the court
had authority to compel the purchaser to pay one thousand dollars
in addition to the price bid, it might, with equal propriety, when
"circumstances demanded, compel him to pay a hundred thousand
dollars. ‘The sale, when confirmed by the court, and its conditions
met by the purchaser, created, in effect, a contract between the
court and the purchaser, and the court could no more impose an
additional term or condition upon that contract than could an in-
dividual. Farmérs’ Loan & Trust Co. v. Central R. of Towa, 7 Fed.
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537; Davis v. Duncan, 19 Fed. 477. The appellee acquired by his
award no lien upon the property. The award would be imposed
as an equitable lien upon any fund in the hands of the receiver,
but there was, at the passing of the decree, no such fund. It had
previously been exhausted in the discharge of other obligations.
We see no propriety in imposing the burden of the payment of the
appellee’s claim upon the appellant. It might, we think, with
equal propriety, be imposed upon a stranger to the record. The de-
cree was allowed by the court in misconception of the terms of the
foreclosure decree.

It is further insisted that the decree of June 30, 1888, to the effect
that, if there were no moneys in the hands of the receivers for the
payment of the amount awarded the appellee, the purchasers of the
road should pay in a sum sufficient to satisfy the claim and cost,
and the decree of February 3, 1892, overruling the motion of Austin
Corbin and others, purchasers and assignors to the appellant, for the
vacation of the decree of June 30, 1888, and for a rebearing, are
res adjudicata, and binding upon the present appellant. The pur-
chasers of the road had no concern with the claim of the appellee.
They had no interest to be affected by its allowance or disallow-
ance. The distribution of the purchase money of the property was
a matter of indifference to the purchasers, with which they had no
right to interfere. Central Trust Co. v. Grant Locomotive Works,
135 U. 8. 207, 10 Sup. Ct. 736. It would be otherwise if, by the
original decree, the property was sold subject to unascertained
claims. Railroad Co. v. Wilson, 138 U. 8. 501, 11 Sup. Ct. 405. The
purchaser was a party to the suit, and subject to the jurisdiction
of the court, as respects all orders necessary to compel the comple-
tion of the purchase, but no further. Having no right to be heard
as to the distribution of the fund, the purchaser could not object
to the allowance of the claim of the appellee. The purchaser had
not been summoned to meet the claim of the appellee, was not in-
terested to oppose it, was not a party to the intervening petition,
and could not have appealed from the decree allowing the claim.
It is difficult to perceive the jurisdiction of the court to decree that
the purchasers of the road should pay the amount awarded the ap-
pellee, in the event that the receiver had no funds to pay.

Afterwards, on the 17th of July, 1888, Austin Corbin aund others,
assignors to the appellant, moved for a vacation of that decree, and
for a rehearing of the matter, which seems to have been held under
advisement by the court from July, 1888, until February, 1892, when
the motion was overruled, and a hearing denied. It is claimed that
the intervention of the assignors of the appellant, by their motion
for a rehearing, made them parties to the proceeding, and therefore
they were concluded by the decree of June 30, 1888, and the order
of February 38, 1892. The difficulty with this contention is that
that decree was interlocutory, and could not have been appealed
from. The decree established the equities, and determined that the
appellee was entitled to a certain sum of money, to be paid primarily
by the receiver, and, if there should prove to be no money in his
hands, then by the purchaser. There was no decree against the
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purchaseér. . 'Whether there. should be one, and the amount thereof,
depended upon a contingency not then resolved. And this ap-
pears to have been the understanding both of the court and of the
appellee, for the appellee subsequently moved the court, upon the
showing that the receiver had no moneys wherewith to pay his
claim; for a decree requiring the present appellant to pay it. The
decree of June 1, 1893, was therefore the final decree, and that of
June 30, 1888, was, as to the appellant, merely interlocutory. To
authorize an appeal, the decree must be final in all matters within
the pleadings, so that an affirmance of the decree will end the suit,
Craighead v. Wilson, 18 How. 199; Bostwick v. Brinkerhoff, 106 U.
8. 3, 1'Sup. Ct. 15; Parsons v. Robinson, 122 U. 8. 112, 7 Sup. Ct.
1153;. Railway Co. v. Simmons, 123 U. 8. 52, 8 Sup. Ct. 58; Iron Co.
v. Martin, 132 U. 8. 91, 10 Sup. Ct. 82; McGourkey v. Railway Co.,
146 U. 8. 536, 13 Sup. Ct. 170.

‘We are of opinion, therefore, that the appellant here was not con-
cluded by the decree of June 30, 1888, or by the order of February
3, 1892, overruling the motion for rehearing, and that the present
appeal was properly taken from the final decree of June 1, 1893,
awarding judgment against the appellant for the amount of the
appellee’s claim, The judgment must be reversed.

Upon Petition of the Appellee for Rehearing.
(May 31, 1894.) '

" JENKINS, Circuit Judge. The argument for the appellee rests
upon misconception of the terms of the decree, It assumes that
the court directed the sale of the road at the upset price of $175,000,
the purchaser taking title subJect to such claims as had been or
might be adjudged to be prior in equity to the trust deed. If this
were 80, the court committed manifest error in directing the appli-
cation of the proceeds of sale to the payment of any of the adju-
dicated claims. The contention rests on fundamental error, render-
ing vicious the whole argument The decree directs a sale fixing
a minimum price to. be received, but does not subject the title of
the purchaser to any reserved lien. It directs that, of the amount
bid, $25,000 should be paid in cash; and that such other proportion
of the purchase price should be paid in cash as the court may from
time to time direct, to meet claims which the court had adjudged,
or might thereafter adjudge, to be prior in equity to the trust deed.
The right reserved to resell was upon failure of the purchaser to
comply with the order of the court in that regard; that is, in re-
spect to the proportion and amount of the purchase price that
should be ordered to be paid in cash. There is no obscurity in the
language employed. There was not, as counsel suppose, any reser-
vation of right to resell in case of failure by the purchaser to comply
with any order directing payment of claims in priority to the trust
deed. The purchaser conformed to every order in respect to the
sale and paid the whole amount of the bid in the manner provided
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by the decree. If error intervened in the distribution of the pro-
ceeds, or in stating a minimum price insufficient to pay all claims,
it was not a fault to be charged upon the purchaser. We are fully
satisfied of the correctness of our decision. Rehearing denied.

DEWEESE v. REINHARD et al
(Circuit Court of Appeals, Eighth Circuit. May 7, 1894.)
No. 364,

Pusric LANDS—HOMESTEAD ENTRY—GRANT TO STATE—ANNULLING CERTIFICA-
TION.

Lands selected by a state under a grant by congress (Act Sept. 4, 1841)
were certified to it, and thereafter conveyed by it and its grantees. Sev-
eral years afterwards, a settlement was made thereon by one claiming un-
der the homestead laws, but his apphcatlon for entry and his final proofs
were rejected on the ground of such previous selection and certification.
Held, that he stood in no such privity with the United States as would en-
title him to maintain a- suit to cancel the certification to the state, or to
obtain the benefit thereof, on the ground that the lands were not subJect to
selection by the state,

Appeal from the Circuit Court of the United States for the DIS
trict of Nebraska.

This was a suit by James M. Deweese, Jr., against Jacob Rein-
hard, Louisa Fieser, Louis P. Fieser, Bertha M Kraus, and George
C. Kraus to quiet title to certain land The bill was dismissed.
Compla,lna,nt appealed. '

This is a suit which was brought by the appellant for the purpose of quiet-
Ing his title to the N. B. 14 of section 14, township No. 5, range 3, in Saline
county, state of Nebraska. The record discloses the following facts:

That the land in controvarsy, together with other lands, was selected by .the
state of Nebraska, on March 26, 1868, under the provisions of an act of con-
gress approved September 4, 1841 (5 Stat. 455, § 8§), which granted to each
new state thereafter admitted into the Union 500,000 acres of land for the
purposes of internal improvement; that such selection of lands was duly ap-
proved by the secretary of the interior on March 29, 1870, who caused the
same to be duly certified to the state ¢f Nebraska on April 7, 1870; that the
state afterwards granted 100,000 acres of land, including the tract now in con-
troversy, to the Midland Pacific Railway Company, and on July 19, 1871, i§-
sued a patent therefor to the railway company; that the appcllees have since
acquired the title of the Midland Pacific Railway Company to the premises in
dispute, under and by virtue of several mesne conveyances, the last of which
was a deed to the appellees, executed on November 11, 1878. Nearly five years
after the date of the conveyance to the appellees, to wit, on May 31, 1883, the
complainant settled on the tract of land now in question, claiming the right to
make such settlement under and by virtue of the homestead laws of the
United States. In support of his settlement, he prepared the requisite affi-
davit, and an application for permission to enter the land as a homestead,
and presented the same to the register of the proper land office of the United
States at Beatrice, Neb., on May 31, 1883. The application for a homestead
entry was forthwith rejected by the register on the ground that the lands had
been selected by the state on March 26, 1868, and that such selection had been
approved by the secretary of the interior on March 29, 1870. An appeal was
taken by the complainant from the decision of the register rejecting the aforg-
said application, which appeal was based on the ground that the lands in dis-
pute, at the time of their selection by the state, lay within the 20-mile lim‘ts
of a grant made to the Burlington & Missouri River Railroad Company in
Nebraska by an act of congress approved on July 2, 1864, and that the same



