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émmﬁtﬁm TRACTION CO. v LIGHTCAP.
(Olrcuit Opurt of Appeals, Thlrd Circuit. " May 21, 1894.)
No. 11

Honsn AND S'mmm' RAILROADS—NEGLI@ENCE—GOLLISION—-INSTRUC’I‘IONS

Where, in an action against a street-car company for injury caused by

a collision, defendant asks an instruction to the effect that, if plaintiff

stopbed his horse near the car, anfl the car then started with the horse

in a"posiion of safety, and the kofse:became unmanageable from having

- 'been scared by the ringing of the gong, and jumped in front of the car be-

fore it could be stopped, this would not be negligence, it is proper to modify

_the instruction by adding that if the horse was in a state of alarm, and the

gong ‘was rung ‘violently, and so ‘near to the horse as to produce greater
alarm, and cause the accident, that might be negligence.

In. Error to the Circuit Court: of the Umted States for the East.
ern District of Penngylvania. L

Action by John A. Lightcap against the Philadelphia Traction
Company for personal inJunes. Plamtlﬂ.’ obtained Judgment De-
fendant brings error.

Thomas Leaming, for plamtlff in error.
S. Morris Waln and John W. Westcott for defendant in error.

Before ACHESON, Circuit Judge, and BUTLER and GREEN,
District Judges.

BUTLER, District Judge. The plaintiff below, Lightcap, sued
for injuries sustalned by a collision with the defendant’s cars, while
crossing its tracks on Market street. His statement avers that
he was driving up Eleventh street, on March 24, 1893, and that
on reaching Market street, and seeing it was “blocked Wlth wagons,
he stopped on the side until he could get an opportunity to cross;
that when he saw he could cross in safety, and was ordered by
a policeman to proceed, he drove on, and when he reached the
railroad tracks he was struck by a car carelessly and negligently
operated by the servants of the company; that the car had stopped,
or was in the act of stopping, about twenty feet from the point
where he was crossing, when, although the servants of the com-
pany saw him c,rossing, they ca,;'elessly, negligently, and suddenly
started the car in motion, causing it to crash into his wagon,
throwing him out.with great violence,” and seriously injuring him.

This was the cause of action which the plaintiff sought to estab-
lish,"and which his testimony (thoungh contradicted by the defend-
ant’s) tended to prove. After the evidence had been closed, the
defendant injected another issue, by presenting the following pomt

“(5) If the jury believe that the plaintiff stopped when both vehicles were
very close to'the intersection of the two tracks, and that the train proceeded
with the plaintiff’s hprse ina pos1tion of safety, and that the horse then be-
came unmansageable from having beert seared by the ringing of the gong or
other cause, and jumped.in front of thé: cable train before it could be stopped,
;léis:i is not evidence: of negligence, and your verdict should be for the de-

ndant.” "

The court answered as fOllOWS'

“I aftirm that, with this qualifying suggestion, that if you find from the evi-
dence—and I leave that to you, without any intimation of my own about it—
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that this horse was in a state of excitement and alarm, and the ringing of
the bell was done violently and so near to it as to produce greater alarm and to
bring about the accident, that might be negligence; but, as I remember the
evidence, gentlemen, it was that the horse was then standing with his
head a short distance from the track; that he was, as some of the witnesses
say, trembling, and, as others say, quiet and docile. The gripman, who
says he was trembling, excited and scared, says that he pulled the bell,
anﬁ ]I remember his motion distinetly, that way. [Indicating a moderate single
uil.

p“Now, gentlemen, the facts are for you. I state my recollection of them
only to aid you, not to control you. It is for you to say what the facts were.
If from the facts there is any reason to say that in the act of ringing the
bell, which ordinarily is a duty to give notice, there was any negligence, that
is, in the manner, at the time, and under the circuthstances of the ringing.
But with that explanation, and subject to that, I affirm this point.”

To this answer the defendant excepted, and assigned it as
error.

“We are not called upon to determine whether the point might not
properly have been rejected. Its affirmance without qualification
would certainly have been error. It asked the court to say that
if the horse “became unmanageable from the ringing of the gong,”
under the circumstances stated, and thus caused the accident, “the
verdict should be for the defendant.” One of these circumstances,
(on which the conclusion of the point is based,) is that the “horse was
in a position of safety” at the time. The jury could not, how-
ever, so find; the defendant’s own evidence forbids it. He was
standing within three or four yards of the track, where the car
must pass, trembling with fright, as the gripman testifies. His
position, when the car moved, and the gong sounded, could not,
therefore, be found to be one of safety. It was clearly one of peril.
And yet the court is asked to say that the jury may find other-
wise, and predicate upon it instruction that the sounding of the
gong was not carelessness~—without any regard to the character of
such sounding. This certainly would not have been justifiable. It
was for the jury to determine whether, under all the circumstances
existing at the time, the defendant observed proper care. These
circumstances were: The terrified horse, standing close to the
tracks, and near the car, which must pass immediately by his
head, if moved; the starting of the car and sounding of the gong—
whether moderately or immoderately (in view of the circumstances)
as might be found. It was for the jury to comnsider whether it
was proper to start the car before the plaintiff had gotten away;
if it was, whether it was necessary to sound the gong at that
moment; and if it was necessary, then whether it was sounded
immoderately in view of the circumstances, either in loudness or
duration. While it is a duty of railroad companies to give warn-
ing at the approach of crossings, the duty may be, and sometimes
is, modified by circumstances.

It was therefore the duty of the court in affirming the point to
invite attention to the existing conditions, and leave the jury to deter-
mine whether the conduct of the defendant’s servants was careless
or not. This in substance is what was done. The word “violently,”
used in connection with the ringing, did the defendants no injus-
tice. It was used in a comparative sense, with reference to the

.
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eircumstances. : What would be moderate ringing under some cir-
cumstances niight be immoderate ‘or violent under others. The char-
acter of the ringing upon this occasion, was, as before stated, for
the jury to determine from the evidemce, It was loud enough
and continuous enough, according to the defendant’s testimony, to
increase the horse’s terror, render him ungovernable, and cause
the accident.” But even if the use of the term here would be
objectionable in the absence of what the court subsequently said
in closing its instructlonl on this subject, it is not so when read in
that connection. * The court there'said:

“If from the facts there is reason to say that in the act of ringing the
bell, which ordinarily is a duty to glve notice, there was any negligence,
—that is, In the manner, and at the time, and under the circumstances, you
‘may find negligence. With that explanation, and subject to that, I affirm
this point.”

The answer was as favorable as the defendant was entitled to.

‘The Judgment is therefore affirmed.

THR DUNBRITTON’ 1

CROOKS et aJ ¥v. THE DUNBRITTON. . KNUDSON et al. v. SAME
~8SMAIL et al. v. SAME.

(District Coutt, 8. D. New York. April 20, 1894,

SmrPING—DAMAGﬁ TO CARGO—STOWAGE—PLUMBAGO AND OIL-—PERILS OF THRE
SEA—BURDEN' 0% PrOOF,:

The ship Dunbritton loaded certain.barrels of plumbago at Ceylon, and
stowed them iy the lower hold. Pipes of oil were afterwards stowed in
the betweendecks. The shipment of oil and plumbago in the $ame vessel
is customary. The shippers of cargo other than oil knew that oil was to

 be-taken aboard. The deck upon which this oll was stowed was especially
strong, tight, and secure; and the court found, as matter of fact, that the
cargo was well stowed and dunnaged. Near Cape Horn the ship ex-
perienced very bad weather, and on one occasion shipped a heavy sea;
and by reason of this heavy weather, and without any fault of the Shlp,
there was much leakage from the oll. On arrival at New York, some of
the plumbago and other .goods were found to have been damaged by the

. oil, to recover for which damage the shippers filed this libel. Held, that
the damage having occurred by reason of perils of the sea, the burden of
proof was upon the shippers to show some faulf in the ship, in not pro-
tecting the goods against such damage; and as, on the evidence, the
shippers had . failed to show such fault by any preponderance of proof,
they could not recover.

These were three libels against the ship Dunbritton—the first,
by R. Flemmihg Crooks and others; the second, by Morris F. Knud-
‘son and others; and the third, by Henry Smail and others,—all
to recover for damages, by leakage of oil, to plumbago and other
goods, cargo of said ship.

George A. Black, for libelants. k

Seward, Guthrie & Morawetz, for claimant.

BROWN, District Judge. The two libels first above named were
tiled to recover for damages to plumbago; the last, for damage to

3 Reported by E. G. Benedict, Esq., of the New York bar,



