7387 FEDERAL REPORTER, vol.. 61,

Felton’s letter on. its face is shown-not to have been intended as
a new notice of revogation.- That it was not intended to mislead .
is equally apparent. He had no motive to deceive, and every mo- -
tive to deal fairly. The letter was what it purported to be, a
mere fmendly act of courtesy, Wholly voluntary, and intended to.
advise, Comer of a fact which had occurred before he was made
receiver and put him on his guard. Did it mislead Comer? The
answer avers that it:did, and that he had no other knowledge of .
a purpose to revoke the licenge than that contained in this letter.
As to this the answer cannot be treated as evidence. It is sworn
to, but the defense of estoppel is not responsive to any allegation
of the petition, and under the well-understood rule of equity plead-
ing is not,.on the hearing, to be read as evidence. It operated only
to make. an issue,

'The letter, read with any care, 1ndlcatel, to one who knew the
chain of  title under which Comer held, some confusion or mistake
as to date .of notice. On its face its origin is ascribed to the
changes which had occurred in the control of the property of the .
Chattaneoga Railroad Company “within the last two years.,” It
recites that notice had been given to the Chattanooga Railroad Com-
pany. That company had sold out its road, and specifically as-
signed its interest in the terminals involved under the license, to
the Savannah Railroad Company, in May, 1891. If, therefore, no-
tice had been given to the Chattanocoga Company, it was most prob-
able that.it was given to it before it had sold out. No change
had occurred in the control of the property since March 26, 1892,
These facts, being personally known to Comer, should have caused
him to make inquiry as to the date when the notice was given.
If this letter had been attentively read, Comer would have dis-
covered that there was some error in the reference to “March last”
as the date of notice. ' Certainly no such presumption as that he
has been injuriously misled will be indulged in, in the absence
of some further evidence. That he relied upon the statement of
the letter as giving the true date of the revocation, and that his
nonaction: was due to that reliance, are essential to an equitable
estoppel. That does not appear, and the decree is therefore af-
firmed.

OANADIAN PAC. RY. CO. v. JOHNSTON
(Ciroult Court of Appeals, Second Circuit. May 29, 1894.) ;
No. 96.

1. MASTER  AND Smnv.u:'r -— FELLOW BERVANRTS — RATLWAY CONDUCTOR AND
BRAKEMAN.:

A rajlway company, under whose rules the conductor of a freight train
has charge and control of the train and of all persons employed on it, and
is responsible for its movements; is liable for injuries to a brakeman on
siich’ train caused by negligence of the conductor in unexpectedly start-
ing the train. Railway Co. v. Ross, § Sup. Ot. 184, 112 U. 8. 377, followed.
Railroad Co. v. Baugh, 13 Sup. Ct. 914, 149 U. 8. 368, distinguished.
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‘2, LéMITATION OF ACTIONS—EXTINGUISHMENT OF DEBT—OPERATION OF FOREIGN
TATUTE.

Where, before a statute of limitations of a foreign country has become
operative, by way of extinguishment of the debt, as between two citizens
or residents of that country, one of them has permanently changed his na-
tional domicile and become a citizen of one of the United States, the
statute will not become an absolute bar, as an extinguishment, in the
courts of such state.

8. T{ITIAL—- Province op CourT AXD JURY — Runing oN MoTioN TO DIRECT
ERDICT.

A plea averring that plaintiff’s cause of action was extinguished by a
foreign statute of limitation was traversed by a replication de injuria,
and issue was joined to the country. There was no conflict in the evi-
dence as to the statute, and defendant, on the ground, among others, that
on that evidence it was not liable, moved for the direction of a verdict in
its favor., Held, that it was not error for the court, ruling on the legal
effect of the undlsputed evidence, and holding the statute not applicable,
to overrule the motion.

In Error to the Circuit Court of the United States for the District
of Vermont,

This was an action by William Johnston against the Canadian
Pacific Railway Company for personal injuries. A demurrer to de-
fendant’s plea was sustained (50 Fed. 886), and the plea was amended,
and issue joined on replication to the amended plea. On trial, a
motion to direct a verdict for defendant was overruled, and the jury
found a verdict for plaintiff, and judgment for plaintiff was entered
therein. Defendant brought error.

Frank E. Alfred and Joel C. Baker, for plaintiff in error.
Henry Ballard, Gilbert A. Davis, and A. K. Brown, for defendant
in error.

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

SHIPMAN, Circuit Judge. 'William Johnston, the defendant in
error (hereinafter called the plaintiff), brought an action at law in
the circuit court of the United States for the district of Vermont
against the Canadian Pacific Railway Company, plaintiff in error
(hereinafter called the defendant), to recover damages for injuries
which he had received while in its employ, and, as he alleged, through
its negligence. He recovered a verdict for $8,125. The facts in the
case, as they appear in the bill of exceptions, are as follows:

The defendant is, and was at the time of the injury to the plaintiff,
a corporation duly organized under the laws of the dominion of Can-
ada, and having its place of business in said Canada, and at the time
of the injury to the plaintiff was operating a railroad in Canada,
which extended to, and ran into, the state of Vermont. The con-
ductor and trainmen, and the plaintiff, who were running the train
upon which the plaintiff was employed at the time he received said
injury, were in the employ of the defendant. The plaintiff was em-
ployed by the defendant at Farnham, in Canada, about January 1,
1890. He worked a short time in the railroad yard in Farnham
under said employment, and then went to work as a brakeman on
freight trains, and remained in that service, continuously, up to the
time of the injury for which the action was brought. At about half
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past 10 o’clock in the forenoon of September 6, 1890, the train upon
which the plaintiff was employed as a brakeman left Newport, Vt.,

for Montreal. It consisted of an engine, tender, 18 freight cars, and
a van, having a platform, with roof projecting over it, and a brake.

Four or five of the freight cars were loaded, and the remainder of
said cars were empty. Samuel Gillander was the conductor of said
train, and Arthur Pinney was the forward brakeman, and the plain-
tiff the rear brakeman. Said conductor, said two brakemen, an en-
gineer, and a fireman constituted. the entlre Crew or force of em-
ployes upon said train, and the conductor had full control of all the
men on the train. At Sutton Junetion, in Canada, the plaintiff fell
or was thrown from the top of the'réar end of the rear freight car
of the train, between the tracks, and was run over or upon by the
van, and was badly injured. The testimony on the part of the plain-
tiff tended to show that before reaching Sutton Junction, and while
the train wag about to commence the descent of a;grade down to that
station, the plaintiff left the van, where he had been riding, to go to
his place on the top of cars;. the conductor told him that certain
cars were to be set out at Sutton Junction, and where to cut them
off, or pull the pin; that the cars fo be set out were pretty near to-
gether, and would not require much shunting to set them off upon the
side track; that the plaintiff forgot where he was to pull the pin to
set out’ tﬁe cars, and went to the rear end of the last freight car, and
asked the conductor, who stood on the front platform of the van, if
a tall car in the train was to be set out; that in reply to that ques-
tion of the plaintiff the conductor told the plaintiff to go and get the
number of the car; that thereupon the plaintiff went forward, and
looked down between the cars, and read the number, and 1mmed1ately
went back over the two intervening cars to tell the conductor the
number of the car; that when he got within four or five feet of the
rear end of the last freight car, which had no brake at that end, the
train started up, without any warning to him, and went forward
five or six feet, with a quick snap, and the plaintiff could not reach
the van, which had been detached, nor otherwise save himself, and
was by the jerk of the train thrown off, and fell upon the track in
front of the van, which was slowly followmg the train; that the van
- struck the plaintiff, and ran partly over him, and he received the in-
juries for which he claims to recover in this action. The evidence
of the plaintiff tended to show that Gillander, the conductor, as the
rear of the train approached the station, pulled the pin connectmg
the van to the rear end of the last freight car, and applied the brake
upon the van; that at the time he pulled the pin he signaled to the
engineer to go ahead, without notifying the plaintiff, as he had al-

ways done before; and that it was the starting of the train in obedi-
ence to the signal of the conductor, given without notice to the
plaintiff, when going to give the conductor the number of the car, in
obedience to the orders -of the conductor, that threw the plaintift
from the train. The evidence of the plaintiff further tended to show
that at the time the van was detached the plaintiff was on the top of
the freight cars, and entirely out of the sight of the conductor, and that
he did not know the van was detached, or that the conducLor had
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given any signal to go ahead, until the train started, by which he
was thrown off, and that the conductor gave him no notice or warn-
ing that he was going to detach the van, or start up the train. The
evidence of the plaintiff further tended to show that his place, as
rear brakeman, at the time of said accident, was at the front end of
the rear car, and that he was away from his position only for the pur-
pose of going back to the rear end of the car, to tell the conductor
the number of the car he had directed him to get. The plaintiff also
put in evidence several of the rules of the defendant for the running
of its trains, one of which read as follows:

“(92) While on the road, the conductor will have charge and control of the
train and all persons employed on it, and is responsible for its movements;
but when the directions of the conductor conflict with these regulations, and

involve any risk or hazard, the engineer, and all who participate, will be
held equally responsible.”

There was no other evidence tending to show any facts of negli-
gence of the defendant or its employes which were in any manner
connected with the injuries to the plaintiff.

The evidence of the defendant tended to show that before the
plaintift left the van, at the top of the grade, as the train approached
Sutton Junction, the conductor, Gillander, gave the plaintiff a writ-
ten list of the number of the cars to be set from the train upon the
gide track, and that there was no further communication between
Gillander and the plaintiff until after the injury, except what Gil-
lander said to him when he detached the van; that Gillander sup-
posed that the plaintiff went directly to his place on the train when
he left the van; that after the van was detached it was the duty of
the plaintiff, as rear brakeman, to detach the cars to be set out;
that, as the rear of the train approached the station, Gillander pulled
the pin which detached the van from the rest of the train, and said
“All right” to the plaintiff, whom he supposed was on the front end
of the next car to the van; that the plaintiff was in fact standing
near the rear end of said car, facing towards the engine; that as
the van was detached the plaintiff signaled the engineer to go ahead,
and that the train started forward in obedience to the signal of the
plaintiff; and that the plaintiff fell or was thrown off as the train
started.

The plaintiff testified that he was 26 years of age, and an unmar-
ried man; that his father was dead, and his mother lived at White
River Junction, Vt.; that in 1887 he went into the employ of the de-
fendant, in Canada, and worked as a brakeman there for three days;
that in 1888 he again went to work for defendant, in Canada, and
worked two months, and commenced work again for the defendant
in January, 1890, and worked until the accident, September 6, 1890;
that, in the intervals of working for the defendant, he had worked
upon a farm some, and in a foundry; that after the accident he re-
mained at Sutton Junction until April, A. D. 1891, when he went to
his mother’s house, at White River Junction, where he had ever since
remained; that he called it his home at his mother’s house, and had
no other.
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" This suit was commenced by a writ dated November 6, 1891,
Upon the issue made by defendant’s plea that the plamtlff.’s cause
of action was extinguished by the law of Canada, the evidence of the
defendant, given by the testimony of witnesses learned and of ex-
perience in that law, tended to show that the law of Canada was as
specified in articles 2262 and 2267 of the Code of Canada:

“Art, 2262. The following actions are prescribed in one year: For slander
or libel, reckoned from the day it came to the knowledge of the party ag-
grieved.” For bodily injuries, saving the special provisions contained in arti-
cle 1066, and cases regulated by special laws.”

“Art, 2267, In all cases mentloned In articles 2250, 2260, 2261 and 2262,
the debt is absolutely extinguished and no action can be maintained after the
delay for prescription has expired.”

The testimony of defendant likewise tended to show that, by the
law of Canada, article 1056 had no reference to the facts of this case,
and that the claim of the plaintiff was not regulated by any special
laws, and that, by said law of Canada, claims for bodily injuries
are extinguished after the lapse of one year from and after the time
when the plaintiff receives the injuries, but that the preseription
is interrupted by any acknowledgment which the possessor or the
debtor makes of the right of the person against whom the prescrip-
tion runs, and a debt or claim may be revived after the prescription
‘has run, by acknowledgment, without any new consideration.

At the close of all the evidence, the defendant moved the court to
direct a verdict for the defendant, because there was no evidence of
negligence on the part of the defendant; also, because Gillander,
the said conductor, and the plaintiff, at the time of the alleged injury
to the plaintiff, were engaged in the same service and employment,
and were fellow servants, and the defendant was not liable in law
for any injury resulting to the plaintiff from the negligence of
Gillander; and also that from all the evidence received, relating to
the issue made upon the defendant’s pleas as to the law of Canada,
the defendant was not liable in this action. The court overruled
said motion to direct a verdict, and submitted said cause to the
jury. The court held that said law of Canada was a statute of
limitation, and did not apply to this action here, and was imma-
terial, and that no question arose thereon for the comsideration
of the jury. The defendant excepted to the refusal of the court to
direct a verdict for the defendant, and to the submission to the
jury, and to the holding of the court as to the law of Canada. The
defendant ‘seasonably excepted to the rule of liability laid down in
the charge, for the several reasons set forth in its motion for a ver-
dict.

There was no suggestion upon the trial of mcompetence on the
part of the conductor. Although the question of his negligence was
in dispute before the jury, it was substantially conceded upon the
argument before this court that, as between the brakeman and
himself, he was negligent, in too hastily detaching the van from the
regidue of the train, and signaling to the engineer to go ahead, be-
fore he was aware that the brakeman had returned, and was in his
usual place of safety., There was no negligence in the order to ob-
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tain the number of the tall car. That was given to remedy the
brakeman’s forgetfulness of the details of a previous order. The
conductor was not, therefore, responsible for the fact that the
brakeman happened to be in a place of danger. If the engineer
had suddenly, and without authority, started the train, the con-
ductor would not have been blameworthy. - His negligence consist-
ed in causing the train to be put in motion before he was aware
that the brakeman had regained a place of safety. His hasty
action caused the accident.

The jury having found in the affirmative upon the question of
negligence, two questions of law arise upon the record: First. Is
the defendant liable for the consequences resulting to the plaintiff,
a brakeman upon the freight train, from the negligence of the com-
petent conductor upon the same train, in a matter in which he was
acting as conductor? Second. Was the cause of action extin-
guished before suit was brought, by the operation of the Canadian
statute? :

The decision of the first question depends, in this court, entirely
upon the fact that the circumstances of this case correspond with,
and do not differ from, those which controlled the decision of the su-
preme court in Railroad Co. v. Ross, 112 U. 8. 377, § Sup. Ct. 184,
and are within the narrow scope to which the majority of the court
confined that decision,—a decision which, notwithstanding what
was said and decided in the subsequent case of Railroad Co. v.
Baugh, 149 U, 8. 368, 13 Sup. Ct. 914, still, admittedly, remains
the law of the court, as applicable to the same state of facts. In
the Ross Case, a conductor of a freight train, while he was running
the train, possessed the powers specified in the regulations of the
company, of which the following is a part:

“The conductor will have charge and control of the train, and of all per-
sons employed in it, and I8 responsible for its movements, while on the road,

except when his directions conflict with these regulations, or involve any risk
or hazard, in which case the engineer will also be held responsible.”

It was the conductor’s express duty to show to the engineer of
his train all orders which he received in regard to its movement,
before leaving the station where they were received. On the night
of the accident, the conductor forgot to tell the engineer of an order
which had been received, to stop the train at a certain station, and
wait for a gravel train; and in consequence a colligsion occurred,
by which the engineer was severely injured. The action was

_brought against the railroad company to recover damages for this
injury. The majority of the court, speaking by Mr. Justice Field,
after an examination of the English decisions, and of the course of
conflicting decisions in the states of this country, and of the reason-
ing which led to the respective results, came to a conclusion as fol-
lows:

“We agree with them [the Ohio and Kentucky courts] in holding—and the
present case requires no further decision—that the conductor of a railway
train, who commands its movements, directs when it shall start, at what sta-

tions it shall stop, at what speed it shall run, and has the general manage-
ment of it, and control over the persons employed upon it, represents the
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\’ company, and, therefore, that for:injuries résulting from his negligent acts
the‘;compa‘ny is responsible. If such a conductor does not represent the com-
p{my, then the train is operated without any representative of its owner.”

. The controlling reasons which led the minds of the majority to
this result were stated, as follows: v

‘There is, in our judgment, a clear distinction to be made, in their relation
to their common principal, between servants of a corporation, exercising no
supervision over others, engaged with them in the’same employment, and
agents of the corporation; clothed with the control and management of a uis-
tinet department, in which their duty is entirely that of direction and superin-
tendence. ..-A conductor, having the entire control and management of a rail-
way train, occupies a very ditferent position from the brakemen, the porters,
and other subordinates employed. He is in fact, and should be treated as,
the ‘personal representative of the corporation, for whose negligence it is re-
sponsible to subordinate servants. This view of his relation to the corpora-
tion .seems to us a reasonable and just one, and it will insure more care in the
selection of such agents, and thus give greater security to the servants engaged
under him in an employment requifing the utmost vigilance on their part, and
prompt and unhesitating obedience to his orders. The rule which applies to
such agents of one railway corporation must apply to all, and many corpora-
tions operate every day several trains over hundreds of miles, at great dis-
tances apart, each being under the control and direction of a conductor spe-
cially appointed for its management. We know, from the manner in which
railways are operated, that, subject to the general rules and orders of the di-
rectors. of the companies, the conductor has entire control and management
of the traln to which he Is assigned. He directs when it shall start, at what
speed it ghall run, at what stations it shall stop, and for what length of time,
and everything essential to its successful movements, and all persons employed
on it ai'evsubject to his orders. - In no proper sense of the terms is he a fellow
servant with the firemen, 'the brakemen, the porters, and the engineer. The
latter are fellow servants in the running of the train under his direction. As
to them and the train, he stands in the place of, and represents, the corpora-
tion.”

"When the question came again before the supreme court, in the
Baugh Case, cited supra, which presented a different state of facts,
the majority of the court, who spoke through Mr. Justice Brewer,
took occasion to say that in the Ross Case it was not declared to be
universally true that, by reason of the mere fact that one servant
has control over another, they cease to be fellow servants, but that
the general language in the charge to the jury in regard to the im-
portance to be given to this circumstance was not erroneous “when
applied to the case of a conductor having exclusive control of a train,
in relation to other employes of the company, acting under him,
on the same train.” 'In the Baugh Case the engineer, who directed
the movement of the engine when, it was not being used in con-
nection with a train of cars, and the injured fireman, were, in the
opinion of the majority, engaged in a common employment. The -
engineer, notwithstanding the fact of his temporary control, was not
the representative of the company. The decision also rested upon
the fact that the known peril was voluntarily assumed by the fire-
man, who thus assumed the risk. When the two cases are ana-
lyzed, it will be seen that the facts which controlled the Ross de-
cision did not exist, in their fullness and exactness, in the Baugh
Case. In the case at bar the rule of the defendant was almost in
the language of the rule in the Ross Case, and declared that the
conductor, when upon the road, had the charge and control of the
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train, and of all persons employed on it, and was responsible for its
movements. There is also no question as to the actual representa-
tive character of the conductor. He had control in fact as well
as in name. He directed the movements of the train—when it
should go forward, and when it should stand still. In the exercise
of this authority, he moved the train too soon, without observing
whether those under his control were in an ordinary place of safety,
and thereby an accident happened. The significant facts in the
two cases correspond, except that the negligence of the conductor,
in the case at bar, was not as marked and gross as in the Ross Case.
His negligence was in one of the details of the business, wherein he
had authority, while the negligence in the Ross Case was in a par-
ticular which might be vital to all the lives, and to the existence
of all the property, on board the train. The negligence of the two
conductors differed materially in degree. It did not differ ma-
terially in its nature. The essence of the negligence of each was for-
getfulness. S

The second subject is the effect of the Canadian statute. There
are two classes of statutes of limitations: One extinguishes the
debt or claim; the other merely bars or prevents the remedy. And,
as remedies are regulated only by the law of the place where they
are pursued, this class of statutes created by one state does not
prevent a remedy which is sought in a foreign state, but in such
case the lex fori controls. Bulger v. Roche, 11 Pick. 36. The
difference between the two classes was stated by Judge Story in
his learned discussion upon the general subject in Le Roy v. Crown-
inshield, 2 Mason, 151, Fed. Cas. No. 8,269, as follows:

“Statutes of limitation may be so framed as merely to apply to the juris-
diction of a court. They may prohibit such court from taking cognizance of
an action unless brought within a limited period after the right has aecrued.
Such statutes properly and emphatically belong to the regulation of judicial
proceedings., Statutes of limitations may, on the other hand, declare, .in
terms, that contracts not sued for within a limited period shall be held to-be
utterly extinguished. Such contracts are a complete extinguishment or dis-

charge of a contract, and constitute a universal bar, as much as a discharge
under a bankrupt law.”

No testimony was given in regard to the construction of the stat-
ute by the Canadian courts, and we have not found a controlling au-
thority in the decisions of other courts, as to the construction of
statutes, which use similar language. The statute purports to be
one of extinguishment, but the prescription may be interrupted by
acknowledgment on the part of the possessor or debtor, or the debt
or claim may be revived after the prescription has run. The argu-
ment, therefore, is that, if the debt may be revived, after the full
time of prescription has elapsed, the statute is not one of extinguish-
ment. This suggestion does not meet the question, which, it is true,
does not arise in this case, but which often may arise, and which is,
what is the effect of the statute, when pleaded and shown, in an
action in & foreign country, upon a debt due from a citizen of
Canada to a citizen of Canada, when the time of prescription has
run before suit, without interruption, while both parties resided in
Canada, and the debt has never been revived? In the case of
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Bulger v. Roche, supra, the debt was contracted between subjects of
Nova 8cotia, who remained there until the debt was extinguished
‘by virtue of its statute of limitations; but, in the opinion of Chief
Justice Shaw, the statute created no legal defense to an action by
the creditor in the state of Massachusetts. The court treated the
‘'question as one arising under an ordinary statute of limitations,
which merely affected- the remedy. But, without attempting to
pass upon what may be the effect of the statute under all circum-
stances, it is sufficient to say that, assuming that it possesses its
largest. character, and is a statute of extinguishment, it consti-
tuted no-defense to the suit of this plaintiff in the state of Vermont,
because, during the plaintiff’s residence in Canada, it had not be-
come operative, and had not extinguished the debt, so far as courts
in states foreign to Canada are concerned. The injury happened
on September 6, 1890. The plaintiff was at that time a citizen of
Vermont, but after the injury he remained in Canada until April,
1891, when he returned to his mother’s and his own home, in Vermont,
and remained there contihuously thereafter. - When, before a
statute of limitations has become operative, by way of extinguish-
ment of the debt, as between two citizens or residents of a state,
one of the parties has permanently changed his national domicile,
and become a citizen of a foreign state, the statute will not become
an absolute bar, as an extinguishment in the courts of such foreign
state. It cannot become, in the country to which he has removed,
an absolute extinguishment, unless the parties resided in the country
of the gtatute during the whole period of limitation. Wood, Lim.
Act. 22. The reasoning which leads to this result is stated by
Judge Story, in his Conflict of Laws (section 582), as follows:

“Every nation has a complete and exclusive sovereignty to enact laws which
shall limit all rights of action to certain prescribed periods within its own
tribunals, and to declare that after that period all rights of action shall be
extinguished; and, if the parties remain domiciled within the territorial
jurisdiction during that. whole period, the law, ipso facto, operates in the
case, and the rights of action are completely extinguished there. But the
same doctrine is not frue, or rather may not be true, when, before the
prescribed period has arrived, one or both of the parties have changed their
national domicile, for by such change they have ceased to be under the
exclusive dominion of the nation whose statute of limitation has begun to
operate upon their rights of action, but has not yet extinguished them. The
law thereof can no longer operate on those rights; at least, not operate ex-
cept within the territorial rights of the nation. Elsewhere, they can be
deemed to have only an inchoate and imperfect effect, and the change of
domicile suspends their power to extinguish the rights of action in the future,
since they can have no binding extraterritorial force. It is no answer to
say that, when once the statute begins to run, no subsequent impediment stops
it from continuing to run. That is true in the nation whose laws contain such
provisions, or {nculeate such a doctrine. But no other nation is bound to give
effect to such provisions, or to such a doctrine.”

This view of statutes of extinguishment was regarded as a reason-
able one by Chief Justice Tindal in Huber v. Steiner, 2 Bing. (N. C.)
. 202.
A subordinate question, which arises upon the pleadings, was
made by the plaintiff in error. The railroad company averred, in
an amended plea, that by virtue of the Canadian statute the plain-
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tiff’s cause of action was extinguished and discharged to the same
extent as if it had never existed.. The plaintiff traversed the plea
by its replication de injuria, upon which issue was joined to the
country. There was no conflicting evidence in regard to the stat-
ute. At the close of the trial the defendant moved for a direction
for a verdict in its favor; one ground of the motion being that, from
the evidence received relating to the issue made upon the defend-
ant’s pleas as to the law of Canada, the defendant was not liable
in this action. The court overruled the motion, and, upon the
Canadian statute, held that it was pot applicable to the action,
and that consequently no question arose thereon for the considera-
tion of the jury, to which decision the defendant excepted. The
question which arose upon the undisputed evidence was merely as
to its legal effect, and the court was properly not asked by the de-
* fendant to submit a question of fact upon the statute to the jury.
The exception was to the ruling of the court upon the motion to
direct a verdict that the statute of Canada was not applicable, and
constituted no defense. The action of the court upon the motion
to direct a verdict was proper. We perceive no error in the record,
and the judgment is affirmed.

COTTER v. ALABAMA @G. 8. R. CO.
(Circuit Court of Appeals, Sixth Circuit. May 8, 1804.)
No. 149.

1. WriT OF ERROR — AMENDMENT BY CIRCUIT COURT OF APPEALS—SEAL—RE-
TURN WITH TRANSCRIPT OF RECORD.

As power to amend a writ of error, under Rey. St. § 1005, Is conferred
by Act March 3, 1891, § 11, on a circuit court of appeals, that court may
affix its seal to such a writ, formal in all respects save absence of a seal;
and the operation of such a writ is not defeated by the fact that it is not
returned attached to the transcript of the record, where it is returned on
the day the transcript is filed, indorsed as executed by sending the tran-
script as commanded, for the defect may be amended.

2. SaME.

Under the act of March 3, 1891, creating the circuit court of appeals,
writs of error from that court to the circuit and district courts are sued
out under the same practice and regulations as in cases of writs from
the supreme court.

8. TRIAL—DIRECTION OF VERDICT—NEGLIGENCE OF RAILROAD COMPANY.

In an action against a railroad company for the death of a locomotive
engineer by derailment of his engine, plaintiff’s theory was that the
derailment was caused by the loosening of the rails by defendant’s sec-
tion men., All the testimony was that the rails on which the men had
worked were on the west side only of the track. Three trains had passed
gafely over the rails before deceased’s train. That train went off the
track on the east side. An examination, made immediately afterwards, '
showed that a rail on the east side had been displaced several inches,
and the inference from the circumstances was that this had been done
maliciously for the purpose of wrecking this train. Held, that there was
no error in directing a verdict for defendant.

In Error to the Circuit Court of the United States for the Eastern
District of Tennessee. )



