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567; Anderson v.Kissam, 35 Fed. 699. If Col·
lins had used his note with t]lie'defendants to procure an advance to
the bank for its benefit,an{l: not for his own, and had given them.
such an aufhonzation,very different questions would be presented
from those which are now in· the case.
Error is assigned of a ruling Upon the trial refusing to allow: one

of the defendants, a witness, to' answer the question: ''What was
the transaction between you' and the bank respecting the opening
of this account?" The question called for a conclusion, and not for
facts, and was therefore correctly disallowed. He was permitted to
give all the facts. The statem,ents of Mr. Stebbins, made to the
defendants in October, 1890, which they sought to put in evidence,
were mere hearsay, and were correctly excluded. We conclude that
there was no error inthe rulings on the trial, and that the judgment
should be affirmed.

NORTHERN PAC. R. CO" v. MAOLA,Y et at
(Circuit Court of Appeals, .NlnthCircuit April 2, 1894.)

No. 88.
PuBLIO LA.ND8-RAILROA]) QRANTS-.RESERVED LANDS.

lying In the Bitter Root valley, Mont., above the Lo 1,0
fork,' having been reserved from sale or other disposition until the presi-
dent'llhould decide whethertbliy should be set aside as a reservation for
the Fl\ithead Indians (Treaty 16, 1855), were not public lands, and
were Incapable of passing to the Northern Pacific Railroad Com-

the act of .July .2, 1864, which was a grant In praesenti, and
could never attach t6 any lanqs that were not pubUc at that date, though
they were afterwards .made. pubUc by the president's decision.

In Error to the Circuit Court of the United States for the District
of Montana.
This was an action in the nature of ejectment brought by the

Northern Pacific Railroad Company against Samuel Maclay and
others. The circuit court rend.ered judgment for defendants, and
plaintiff ,sued out this writ of error.
This Is an action In the nature of ejectment, brought by plaintiff In error
to recover from defendants In error the S. ¥.a of the S. ¥.a of section 11,
township 11 N,. range 20 W., In the Bitter Root valley, Mont. The facts,
as agreed upon by counsel, are as follows:
"That the Northern Pacllic Rallroad Company Is a corporation created by,

and existlllg under, an act of congress of the United States entitled 'An act
granting lands to aid In the construction of a railroad and telegraph line
from Lake. Su; erior to Puget sound, on the Pacific coast, by the northern
route,' approved .July 2, 1864. That the said railroad company duly accepted
the terms, CQnditions, and Impositions of said act of July 2, 1864, within two
years after the approval thereof, and duly served such acceptance upon the
president of the United States. That by the third section of said act there
was granted to said plaintiff by congress every alternate section of public
land, not mineral, designated by odd numbers, to the amount of 20 alternate
secti(>ns per mlle on each. side. of such line as said plaintiff should adopt,
through the territories of tlle United States, and whenever on the line thereof
the United states have (ulltltle, not reserved, sold, granted, or otherwise ap-
propriated, and free from pre-emption or other claims or rIghts, at the time
the Une of said road is deftn:ftely fixed, and apIat thereof filed in the office
of the commissioner of the general land office. And that. by the sixth section
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of said act It was provlcted that the president of the United States shall cause
the lands to be surveyed for 40 miles in width on both sides of the entIre
line of said road after the general route shall be fixed, and as fast as may
be required by the construction of said railroad, and odd sections of land
hereby granted shall not be liable to sale or entry or pre-emption before or
after they are surveyed, except by said company, as provided in this act.
That plaintiff duly fixed the line of general route of its said road extending
through the territory of Montana, February 21, 1872. That the lands de-
scribed in said complaint were on and within 40 miles of the line of general
route so fixed. That thereafter, to wit, on the 22d day of April, 1872, the
commissioner of the general land office, under the direction of the secretary of
the interior, ordered the odd-numbered sections of land on and within 40 miles
of said road to be withdrawn from sale, entry, or pre-emption, and that a copy
of said order was duly received at the United States district land office at
Helena, Montana, on the 6th day of May, 1872. That the lands described
in said complaint were within the limits of the said United States land dis-
trict. That thereafter, to wit, on the 6th day of July, 1882, the line of said
railroad was definitely fixed by said plaintiff, and a plat thereof filed in tbe
office of the commissioner of the general land office, and that said premises
were on, and within 40 miles of, the line of said road so definitely fixed as
aforesaid, That said premises are agricultural land, and not mineral in char-
acter. That prior to the 27th day of August, 1883, the said plaintiff had duly
completed its said road on, over, and along said line of definite location, as
fixed as aforesaid, as required by said act of congress. That three commis-
sioners were duly appointed by the president of the United States to examine
said line, and said commissioners duly reported to the president that said
railroad and telegraph line had been completed in a good, substantial, and
workmanlike manner, as in all respects required by said act, and on the 27th
day of August, 1883, said railroad and telegraph line were duly approved
and accepted by the president of the United States. That said premises are
part of the land situated In the Bitter Root valley mentioned In the treaty
made with the Flathead Indians, July 16, 1855, and ratified by the senate
March 8, 1859, and are above the Lo Lo fork. ' That prior to November 14,
1871, the lands In the Bitter Root valley, above the Lo Lo fork, were carefully
surveyed and examined, as provided In article 11 of said h'eaty, and that
the lands described in said complaint were a portion of the lands so sur-
veyed and examined, and to which reference was had in article 11 of said
treaty, and that on said date, to wit, November 14, 1871, the president of the
United States issued his proclamation as follows, to wit:

.. 'Executive Mansion, November 14, 1871.
.. 'The BItter Root valley, above the IJO Lo fork, in the territory of Mon-

tana, having been carefully surveyed and examined, in accordance with the
eleventh article of the treaty of July 16, 1855, concluded at Hell Gate, in
the Bitter Root valley, between the United States and the Flathead, Koot-
enay, and Upper Pend d'Oreilles Indians, which was ratified by the senate
March 8, 1859, has proved, In the judgment of the president, not to be better
adapted to the wants of the Flathead tribe than the general reservation pro-
vided for in said treaty. It is therefore deemed unnecessary to set apart any
portion of said Bitter Root valley as a separate reservation for Indians re-
ferred to in said treaty. It Is therefore ordered and directed that all Indians
residing in said Bitter Root valley be removed, as soon as practicable, to the
reservation provided for in the second article of said treaty, and that a just
and impartial appraisement be made of any substantial improvements made

said Indians upon any lands of the Bitter Root valley, such as fields in-

1The treaty has the following provision In respect to these lands: Article 11 thereof
provided: "It is, moreover, provided that the Bitter Root valley, ahove the Lo Lo fork
shall be carefully surveyed and examined, and if it shall prove, in the jUdgment of
president, to be better adapted to the wants of the Flathead tribe than the general
reservation provided for in this treaty, then such portions of it as may he necessary
shall be set apart as a separate reservation for the said tribes. No portion of the Bit-
ter Root valley above the Lo Lo fork shall be opened to settlement until such examina-
tion i8 had and the decision of the president made known."
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c1(lMj'l, and lIQuaes appraisement shall dis-
made before the ,date of said treaty and such

as,;wtVft U,Jade. It is f'-ll'ther ordered that, after the re-
directed shall ,have been made, the Bitter Root valley aforesaid

Shall be Q'llen tOl;lettlement. It is further ordered that if any of said Indians
residing. ,tnthe Bitter Root valley desire to become citizens, and reside upon
the lands Which tJ1,ey now occupy, not exceeding in quantity what is allowed
under, the' homestea,d and pre-emption laws to all citizens, such persons shall
be permitted Jp re.main in said valley, upon making,knoWD to the superin-
tendent'Qf Indlanaffairs for Montana territory, by the 1st day of January,
1873, their intEmtipn to comply with these condi.tions.

"'U. S. Grant.'
"That on February 21, 1872, and on JUly 6, 1882, said land was public land,

to which the United States had full title, not reserved, sold, granted, or other-
wise and free from pre-emption' orother claims or rights, except
as herein That from the time the treaty, in July, 1855, the
Indians continuedtp occupy and claim the land, in the Bitter Root valley as In-
dian lands, and were so occupying and claiming them on November 14, 1871,
when the president's proclll,mation aforesaid"was issued, and continued to
occu;py Said lands, in the Bitter ,Root valley, roaming thereover, and claiming
the; same, as IndiliJl. country, but not asserting claim thereto in severalty, on
February 21, April' 22, and May 6, 1872. Thatthey continued in possession
and claim as, Ilforesaid,andwere there in August" 1812, and one of their
chiefs (Charlot) ie yet there, with several hundreds of Indians under him.
That since June, 1812, in pursuance to the act of congress, June 5, 1872, there
b;ave been i'Elsued pateri.ts for parts of said Bitter Root lands above Lo Lo
fork to various ones of said Indians; and 3,249 acres of the lands covered by
those Plltentlla.re within odd sections, and within 40 miles of said road, and
are yet in the possession of, and claimed by, said Indians. That they never
have accepted said patents, but refused to do so. That on the 3d day of
October, 1884, said James R. Hinchman made a filing upon, and took pos-
session of, the land (160 acres) described, and is the land in, dispute in this
suit, to wit, the south half of the south half, section eleven, T. 11, R. 20 W.
That he settled upon it with his family on that day, claiming it as his home-
stead. That sa.id land is of the value of over five thousand dollars. That he
lived upon it, and improved and occupied the same, and made his final proof.
shc;iwing his pre-emption right, December 5, 1887, and on the 6th day of No-
vember, 1889, the same was patented to him from the United States, and the
same was being held, possessed, and claimed under that patent at the time
this suit was brought. That Chief Cbarlot lives upon, claims, and occupies
one odd section of said Bitter Root lands, and has done so ever since 1855."

F. M. Dudley and J. B.MeNamee, for plaintiff in error.
Leslie & Craven and S. G. Murray, for defendants in error.
Before McKENNA and GILBERT, Circuit Judges, and HAWLEY,

District Judge•

. HAWLEY, District Judge (after stating the facts). From the
agreed statement of facts, it affirmatively appears that the lands
in question" in the Bitter Root valley, above the Lo Lo fork, in
the state of MO'lltana, were not public lands of the United States
at the date of the passage of the"Act granting lands to aid in the
construction of a railroad and telegraph line from Lake Superior
to Puget SOUrld on the Pacific coast by the northern route, ap-
proved July 2, 1864.'" And from the decisions of the supreme
court of the United States in Wilcox v. Jackson, 13 Pet. 498; Leaven-
worth, L. & G. R. Co. v.U. S., 92 U. S. 733; Newhall v. Sanger, Id.
, 761; Bardon v. Railroad Co., 145 U. S. 535, 12 Sup. Ct. 856; of this
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court in Amacker v; Railroad Co., 7 C. C. A. 518, 58 Fed. 851; and of
the land office in v. Railroad Co., 1 Dec. Dep. Int. 384,-it is
manifest that the act of congress granting lands to the railroad
does not convey, and was not intended to convey, any lands that
were not, at the time of the passage of the act, public lands of the
United States. In Bardon v. Railroad Co., supra; the court, in inter-
preting the grant under consideration, said:
"The grant Is of alternate sections of public land, and by 'pubIlc land,' as

It has been long settled, is meant such land as is open to sale or other
disposition under general laws. All land to which any claims or rights of
others have attached does not fall within the designation of 'publlc land.'''
Mr. Justice Field, who delivered I the opinion of the court, after

referring to the Leavenworth Case, and to the fact that he had
dissented from the opinion in that case; said:
"But the decision has been uniformly adhered to since Its announcement;

and this writer, after a much larger experience In the consideration of public
land grants since that time, now readily concedes that the rule of construction
adopted-that, in the absence of any express provision Indicating otherwise,
a grant of public lands only applies to lands which are at the time free from
eXisting claims-is better and safer, both to the government and to private
parties, than the rule which would pass the property subject to the llC'us and
claims of others. The latter construction would open a wide field of litiga-
tion between the grantees and third parties."
In Amacker v. Railroad Co., supra, this court, with reference to

the same grant, said:
"The character of the grant to the company Is well defined. It Is one

in praesenti, but, as was said In St. Paul & P. R. Co. v. Northern Pac. R.
Co., 139 U. S. 1, 11 Sup. Ct. 389: 'The grant was In the nature or a float,
and the title did not attach to any specific sections until they were capable
at Identification; but, when once Identified, the title attached to them as of
the date of the grant, except as to such sections as were specifically reserved.'
In considering, therefore, what lands ultimately passed by the grant, there
are two periods principally to be regarded: One, the date of the granting
act; the other, the filing of the map of definite location of the road. Lands
to which claims had attached at either period did not pass, though they were
free from the claim at the other period."

The judgment of the circuit court is affirmed.

LAST CHANCE MIN. CO. et al. v. TYLER MIN. CO..

(Circuit Court of Appeals, Ninth Circult. April 9, 1894.)
No. 123.

1. MmING CLAIMS-ABANDONMENT OF PART OF LOOATION.
When the vein passes out through one of the side lines of the claim,

the locator may abandon all the ground beyond that point by drawing
a new end line across the claim p:trallel to the original end line, although he
has previously made a survey and application for a patent. Mining Co. v.
Sweeney, 4 C. C. A. 329, 54 Fed. 284, followed.

J. SAME-PRIORITY OF LOCATION-JUDGMENT AS EVIDENCE.
In a suit to determine the right of possession as betwE>en two overlap-
ping mining claims, the defendant withdrl'!w its IUlswer in open court,
and judgment was entered for plalntitf, recltinJ;; the priority of Its loca-
tion. Defendant thereafter abandoned a portion ot its cl&im, including

• Rehearing pendill&o


