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CHRYSTIE et al. v. FOSTER.
{Circuit Court of Appeals, Second Circuit. May 10, 1894.)
No. 108.

BANKS AND BANKII\G—INDIVIDUAL NoTE oF PRESIDENT.

C., in order to obtain a credit in his personal account with a bank of
which he was the president, procured the defendants, a banking firm, to
discount his individual note, credit the amount to the bank, and notify the
bank that he had deposited the amount with them to the credit of the
bank. The bank had previously given C. credit for the amount, and, after
being notified by the defendants that the deposit had been actually made
with them, allowed C. to overdraw his account. Thereafter, and while
his account with the bank was overdrawn, C., in his official character as
president, authorized the defendants to charge the note to the account of
the bank, and the defendants did so. Held, in a suit by the receiver of the
bank to recover the deposit, that, unless expressly authorized to do so,
the president of the bank could not use the funds of the bank to pay his
personal obligation; and, there being no proof of such express authority,
the authorization given by him to the defendants was not a defense to
the claim.

This is a writ of error by the defendants in the court below to re-
view a judgment for the plaintiff, rendered upon the verdict of a
jury by the direction of the court. The plaintiff sued as receiver
of the Cheyenne National Bank to recover the sum of $10,000 and
interest, ag the balance of an account due to the bank from the de-
fendants. At the close of the evidence on the trial, both parties
requested the court to direct a verdict, and neither party asked
to go to the jury upon any question of fact.

Stern & Rushmore (Chas. E. Rushmore, of counsel), for plaintiffs
in error.
Hobbs & Gifford, for defendant in error.

Before WALLACE and LACOMBE, Circuit Judges.

WALLAGCE, Circuit Judge. The principal question raised by the
assignment of errors is whether the trial judge erred in refusing
to direct a verdict for the plaintiff. Where the defendant excepts
to the direction of a verdict for the plaintiff, but makes no request
to go to the jury, he cannot be heard to assail the judgment upon
the ground that there were questions of fact for the jury. Provost
v. McEncroe, 102 N. Y. 650, 5 N. E. 795. Where both parties move
for the direction of a verdict, and neither requests any question of
fact to be submitted to the jury, they concede that there is no ques-
tion of fact, and that the case turns wholly upon questions of law,
which are to be determined as though the facts were undisputed.
Thereupon every fact having the support of sufficient evidence is
presumed to have been found in favor of the successful party, and
the finding is conclusive if there is any evidence to sustain it.
Kirtz v. Peck, 113 N. Y, 222, 21 N. E. 130; Sutter v. Vanderveer,
122 N. Y. 652, 25 N. E. 907; Leggett . Hyde 58 N. Y. 275; Koehler
v. Adler, 78N Y. 289,

The evidence in the record was sufficient to establish the follow-
ing facts: The National Bank of Cheyenne, located at Cheyenne,
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mn the state of Wyoming, had kept an ordinary banker’s account
with the defendants, private bi#hkers at New York City. Prior
to January, 1890,.the account: had been closed. ' In January, 1890,
Collins, who was then president of the Cheyenne National Bank,
in order to credit himself $10,000 in his personal account with the
bank, caused entries to be made in the books of the bank,—one to
his gwn credit of $10,000, and another intended to show, and show-
ing, that he had deposited §10,000 with the defendants to the credit
of the bank. At or about the same time he handed his own note
for: $10,000 to one Stebbins, who was a special partner of the de-
fenda%tg, ‘with a request that Stebbins should indorse it, and pro-
curg the defendants to give the bank credit for the amount as a
deposit made by Rogers. Stebbins indorsed the note, and left it
with the defendants, at the same time informing them of what had -
taken place between Collins and himself. The defendants did not
at the time make any specific appropriation of the note, or credit
the amount to the bank. Several months later, and about June
1, 1890, Collins informed the defendants that, pursuant to his under-
standing with Stebbins, they had been charged on the books of the
bank with a deposit of $10,000, and that this balance had appeared
against them on the books of the bank for several months. At the
same time he requested the defendants to notify the bank that the
$10,000 had been deposited with them to its.credit, and told them
that the bank would not draw against the credit. After some cor-
réqunﬂence between . Colling and the defendant, and on June 7,
1890, ‘the defendants credited the bank on their books with $10,000,
and sent them a notice as follows: “Your account is credited this
day ‘$10,000 for use J. W. Collins with you.” A day or two after
they requested Collins to forward to them a new note for $10,000
in the place of that held by them, and which had been placed in
their hands by Stebbins. Collins seit them a new note, but it was
not satisfactory to the defendants in matters of form, and upon
July 23d they:.again requested him to .send them his note, payable
on demand, and to send them at:the same time, but separately, an
authorization wsigned by him as .president of the bank, authorizing
them to'charge up the note against the bank.  Shortly thereafter
Collins sent the new note to the defendants, together with the author-
ization, signed by him as president of the bank, to the effect that
whenever a note for $10,000 made by Collins to the order of himself,
indorsed by him in blank, should be presented to them for payment,
they were to pay the same, and charge the amount to the account
of the bank. - Thereafter, and until November 13, 1891, the bank
remained credited in this account upon the books of the defendants,
and the defendants remained charged upon the books of the bank,
with the $10,000, and statements were transmitted between the
bank and the defendants, from time to time, showing the state of
the accounts. November 13th the defendants learned that Collins
was finaneially embarrassed, and thereupon they charged the ac-
count of the bank with the amount of the note. November 15th
the bank failed, and passed into the hands of the plaintiff as receiver.
Between June. 7, 1890, and November .15, 1891, Colling’ individual
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account at the bank was largely overdrawn, and he owed the bank,
at the time of the failure, about $9,000.
~ Upon these facts we entertain no doubt that plaintiff was enti-
tled to a verdict. If Collins had deposited $10,000 with the de-
fendants in the name of the Cheyenne National Bank, to be held
by them for the bank in the form of an ordinary banker’s credit to
a depositor, it being understood between him and them that it was
the purpose of the transaction to give him ecredit with the bank
as for so much money received by it from him, it is entirely plain
that no one without the authority of the bank would have had any
right to meddle with the fund. By a deposit in its name, or to its
credit, the title to the fund would have vested in the bank, and the
defendants would have been at all times under obligation to pay
it over to the bank upon request. What took place between Col-
lins and the defendant was, in substance, the making of a deposit
under circumstances such as have been supposed. Instead of de-
positing money, Collins deposited his own note, and the defend-
ants received it as the equivalent of $10,000. They understood
Collins to be representing himself, and not the bank, in all that
took place between him and them prior to July 23d. They knew
that the purpose of the transaction was to give Collins a personal
credit with the bank for $10,000. Having assisted him in represent-
ing to the bank that they had given to it an ordinary banker’s
credit, as stated in their notice of June 7th, they cannot be heard
to deny it by setting up a private understanding between Collins and
themselves to the contrary. It is of no consequence that the bank
had ¢harged the defendants, and credited Collins, with $10,000, be-
fore that sum had been deposited to its credit with the defendants.
‘When it was informed by the defendants’ notice of June 7th that
the credit that day given to it was “for use J. W. Collins with you,”
it had a right to rely upon the truth of the statement, and to deal
with Collins thereafter as entitled to credit for that amount. While
it may be conjectured, in view of the character of Collins’ relations
with the bank, that it would have permitted him at any time to
overdraw his account, there is no evidence that it did not rely upon
the credit in its subsequent dealings with Collins, and the presump-
tion ig that the notice given by the defendants influenced the bank
as they intended it should. The authorization to the defendants
by Collins, in his official capacity as president of the bank, to ap-
ply the fund in their hands belonging to the bank in payment of his
note, does not protect the defendants. It is not pretended that
Colling had any express authority to apply the funds of the bank
to the payment of his own note. He had no implied authority to
do so. There are no presumptions in favor of such a delegation of
power. 'He who assumes to rely upon the authority of an agent to
bind his principal to the discharge of the agent’s own obligation
must prove actual authority if contest arises. No principle of
the law of agency is better settled than that no person can act as
the agent of another in making a contract for himself. West St
Louis Sav. Bank v. Shawnee Co. Bank, 95 U. 8. 557; National Park
Bank v. German-American Mut. Warehouse & Security Co., 116
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N. Y. 281,22:N. E. 567; Anderson v. Kissam, 35 Fed. 699. If Col-
lins had used his note w1th the defendants to procure an advance to
the bank for its benefit, and- not for his own, and had given them
such an authorization, very different questlons would be presented
from those which are now in the case.

Error is assigned of a ruling upon the trial refusmg to allow: one
of the defendants, a witness, to answer the question: “What was
the transaction between you and the bank respecting the opening
of this account?” The question called for a conclusion, and not for
facts, and was therefore correctly disallowed. He was permltted to
give all the facts. The statements of Mr. Stebbins, made to the
defendants in October, 1890, which they sought to put in evidence,
were mere hearsay, and were correctly excluded. We conclude that
‘there was no error in the ruhngs on the trial, and that the judgment
should be aﬁirmed

=L

. NORTHERN PAC. R. CO. v. MACLAY et al
(Clrcult Court of Appeals, Ninth Circult. April 2, 1894)
‘ ‘No. 88.

PuBLIO LANDS——RAILROAD GRrRANTS—RESERVED LANDS.

The lands lying in the Bitter Root valley, Mont, above the Lo Lo
fork, having been reserved from sale or other disposition until the presi-
dent ghould decide whether they should be set aside as a reservation for
the Flathead Indians (Treaty of .Tuly 16, 1855), were not public lands, and
were therefore incapable of passing to the Northern Pacific Railroad Com-
pany under the act of July 2, 1864, which was a grant in praesenti, and
could never attach to any lands that were not public at that date, though
they were afterwards made public by the president’s decision.

In Error to the Circuit Court of the United States for the District

of Montana.

This was an action in the nature of ejectment brought by the
Northern Pacific Railroad Company against Samuel Maclay and
others. The cir¢uit court rendered judgment for defendants, and
plaintiff sued out this writ of error.

This is an action in the nature of ejectment, brought by plaintiff in error
to recover from defendants in error the 8. 14 of the S. 15 of section 11,
township 11 N,, range 20 W, in the Bitter Root valley, Mont. The facts,
as agreed upon by counsel, are as follows:

“That the Northern Pacific. Railroad Company is a corporation created by,
and existing under, an act of congress of the United States entitled ‘An act
granting lands to aid in the construction of a railroad and telegraph line
from Lake Su;erior to Puget sound, on the Pacific coast, by the northern
route,’ approved July 2, 1864. That the said railroad company duly accepted
the terms, conditions, and !mpositions of said act of July 2, 1864, within two
years after the approval thereof, and duly served such acceptance upon the
president of the United States. That by the third section of said act there
was granted to said plaintiff by congress every alternate section of public
land, not mineral, designated by odd numbers, to the amount of 20 alternate
sections per mile on each slde of such line as said plaintiff should adopt,
through the territories of the United States, and whenever on the line thereof
the United States have full title, not reserved, sold, granted, or otherwise ap-
propriated, and free from pre-emption or other claims or rights, at the time
the line of said road is definitely fixed, and a plat thereof filed in the office
of the commissioner of the general land office. And that by the sixth section
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