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JONES v. EVERETT LAND CO.
(Circuit Court of Appeals, Ninth Circuit. . April 26, 1894.)
"~ No. 108.

1. WRITS—SERVICE BY PUBLICATION—TIME FOR APPEARANCE. X
The amendment of Civ. Prac. Act. Wish. Terr. § 64, relating to service of
summons by publication, by act of 1875, requiring a defendant so notified
“to appear as if personally served within the county in which the com-
plaint is filed on the day of the last publication,” prescribed the tlme of
appearance, which must be within the 20 days fixed by section €0 'in
case of personal service within the county.

8. S8aAME—PUBLICATION OF COMPLAINT.

Civ. Prac. Act Wash, Terr. § 63, authorizing an order ‘that service be
made by the publication of the summons,” as amended in 1875 by omitting
the words “of the summons,” d1d not require publication of the complaint
with the summons,
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McKENNA, Circuit Judge. This is an action of ejectment,
brought by plaintiff in error against the defendant in error in the
United States circuit court, district of Washington. Both parties
. derive title from Perrin C. Preston; the plaintiff by warranty
deeds, and the defendant by sheriff’s deed under a decree of fore-
closure of a mortgage given prior to the deed to plaintiff in error.
The controversy between the parties is at to the sufficiency of the
service in the foreclosure suit. The suit was brought September
2, 1876, and service was made by publication, and gave 30 days to
appear. The plaintiff contends that it should have required Perrin
to appear within 60 days after service, the service being completed
after the publication of the summons,

The provision for the issuance and service of summons is as
follows:

“See. 60. The clerk shall endorse on the complaint the day, month, and
year the same is filed, and at any time within one year after the filing of the
same, the plaintiff may have a summons issued. The summons shall run
in the name of the United States of America, be signed by the clerk, tested
in the name of the judge of the court from which it issues, be directed to de-
fendant, and be issued under the seal of the court. The summons shall state
the parties to the action, the court in which it is brought, the county in which
the complaint is filed, and cause and general nature of the action, and require
the defendant to appear and answer the complaint within the time mentioned
in this section, after the service of the summons, exclusive of the day of sery-
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ice, or that judgment by default will be taken against him, according to the
prayer of the complaint, ‘briefly stating the sum of money or other relief de-
manded in the complaint, and the clerk shall also endorse on the summons
the names of the plaintiff’s sttorneys. The time In which the summons shall
require the defendant to answer the complaint shall be as follows: TFirst:
If the defendant is served within the cdunty in which the action is brought,
twenty (20) days. Second:; If the defendant is served out of the county, but
in the district in which the Actien is brought, thirty (30) days. Third: In
call other cases, sixty (60) days ”

The Grdér of pubhcation and time is provided for in section 64,
which i as follows:

“Sec. 64. The order shall direct the publication to be made in a newspaper
to be designated, as most likely to give notice to the person to be served, and
for such length of time as may be deemed reasonable, at least once a week,
and not-less than six (6) weeks. In case of publication; where the residence
of an absent defendant ig known, the court or judge shall also direct a copy
of the summons and complaint to be forthwith deposited in the post office,
directed to the person to be served, at his place of residence. When the fore-
going provigions have bedn.’ 0omphed with, the defendant. so. notified, shail be
required to appear as if personally served within the county in whick the com-
plaint is filed on the day of the lasi publisation, proof thereof being made by
the afAdavit of the publisher ‘or his foreman, and flled before default is taken,
Actual personal service of the summons, elther within or without the territory,
supersedes the necessity of publication.”.

‘The part in italics was added as an amendment in 1875 Other
amendments were made, not necessary to. notice. ‘

The defendant in error contends that this amendment makes the
first subdivision of section 60 applicable to service by publication;
and plamtlff on the contrary, insists that it prescribed merely the
manner of appearance, ‘not the time of it. "We think the defend-
ant’s view is correct. Section 60 provides: “The summons shall
* * * rpequire the defendant to appear and answer the com-
plaint within,” etc.—that is, answer it in the manner provided by
law; and this manner of appearance is made applicable to all sum-
mous, no matter within what time to be answered. To provide
it again by an amendment was useless. On the other hand, an
amendment was necessary to make the first subdivision of sec-
tion 60, instead of the third subdivision, apply to service by publi-
cation; and it was natural enough to insert it in section 64, as the
section was concerned with that topie.

It is also mrged by plaintiff that the court had no jurisdiction to
order publication of summons against Preston, because section 63
provides that “service may be made by publication * * * (3)
in an action for sale of real property * * * under a mortgage.”
A complete answer to this is that the action was for the sale
of real property under a mortgage,—strictly so as to Preston, for
it was the only relief prayed against him.

Another point is made by plaintiff that a copy of the complaint
was not published with the summons, as the practice act required.
There is plausibility given to this peint, because section 63, as it
‘existed in 1873, contained the words that “such court or ]udge may
grant an order that serwce be made by the publication of the
summons.” In 1875 the section was amended in several particulars,
and the words “of the summons” omitted. But a careful consid-
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eration of other sections, and in view of the universal custom every-
where, as far as we have knowledge, or our attention has been di-
rected, together with the special contemporaneous practice in Wash-
ington, as stated to exist by the learned judge who tried the case
in the circuit court, convince us that it was not the intention ot
the legislature to require the publication of a copy of the complaint.
What was meant by service by publication had become established,
and we feel sure that if the legislature had intended a different
meaning—a radical departure—it would have declared directly that
a copy of the complaint should be published.

There being no error in the record, the judgment is therefore
affirmed. ‘

In re BARNARD.

UNITED STATES TRUST CO. OF NEW YORK v. OMAHA & ST. L.
RY. CO.

(Circuit Court, 8. D. Iowa, W. D. May 14, 1894.)

1. CouRTs—CONFLICTING STATE AND FEDERAL JURISDICTION—GARNISHMENT OF
RECEIVER.

‘Where a receiver appointed by a federal court is brought into state courts
through garnishment proceedings instituted by creditors of persons em-
ployed in the operation and maintenance of the railroad over which the re-
celver was appointed, the intent of such proceedings being to reach the
wages, in the receiver’s hands, of such employes, and to appropriate such
wages to the payment of debts owing to the garnishing creditors, held:
(1) That the receiver and said employes being in the service of the federal
court, and the federal court being the proper forum in which to litigate
such matters, such court will, by its order, protect said receiver from the
gerious inconvenience, expense, and possible hazard of litigating in the
state courts the matters involved in such garnishment proceedings, and its
employes from being starved out of its service, and the efficiency of the
road from being thereby impaired. (2) That even though such garnish-
ment proceedings might be brought without leave of said federal court
first obtained, yet payment of any judgments therein rendered against the
receiver is subject to the general equity jurisdiction of, and must be passed
upon by, the federal court appointing the receiver. Aect Aug. 13, 1888,
c. 866, § 3.

2. SAME—PREVENTING PROSECUTION OF (GARNISHMENT OF RECEIVER.

And even if such garpishment proceedings in the state courts might be
enjoined, as brought without leave, by injunction issuing out of such
federal court, and in the exercise of its general equity powers (which is
not now decided), this court will not issue such enjoining writ where the
desired result may otherwise be effectively accomplished.

3. SaMmE.

Under the facts above stated, the federal court may issue 'its order di-
recting the receiver, after service on him of garnishment notice or process,
to file copy of such order, and thereafter to take no further part in such
garnishment proceeding, and providing that, if such proceeding be further
prosecuted, the claim therein, or any judgment rendered thereon, shall
not be allowed to be filed in such federal court, or be paid by the receiver,
or out of funds in his hands.

This was a suit by the United States Trust Company of New
York against the Omaha & St. Louis Railway Company, in which
J. F. Barnard was appointed receiver of the railway company.



