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tion or repairs, eitheriin whole orin part, of any building or other
improvement,” which. applies to all ‘the persons enumerated and
qualifies .each, with the isame certainty as if the words of the gen-
eral phrase were inserted and repeated between each of the words,
“contractor,” “subcontractor,” “architect,” “builder.” Therefore,
according ,to a well-defined ‘rule for - construing -gtatutes, a sub-
contractor, to' be an agent of the owner of any building or other
improvement by virtue of .this statute must be one having charge
in whole or in part of the construction, alteration, or repair thereof.
" U. 8; v Chase, 135 U. 8.:255, 10 Sup. Ct. 756. . To so construe this
statute as ‘'to make a ‘mere vendor of materials the agent of his
vendee’s vendee with authority to charge the property of the latter
with a lien in favor of his vendor, would be extremely unreasonable.
Hence my conclusion that, as Mr. Hamilton did not have charge
0; a;,ny part of the cable railway, he wag not an agent of the owner
of it. ‘ ‘
The James Street Construction Gompa.ny has paid the full value
of the materials to one who owned and had lawful right to sell
them, and'receive said payment. I find no ground for justly requir-
. ing it to pay again.
Decree dismissing the bill, w1th costs.
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‘SWAN et al. v. CITY OF ARKANSAS CITY.
(Circult Court, D. Kansas, Second Division. May 16, 1894)

1. MuxIoipaL, CORPORATIONS—BONDS,

Under Comp., Laws Kan. 1885, ¢. 19, art. 1, § 5, whlch declares that the
powers granted to cities of the second class “shall be exercised by the
mayor and.council of such cities,” and article 7, § 111, which directs that
funding bends shall be duly 1ssued only after an ordinance. therefor shall
be duly ‘passed, funding bonds signed by the mayor of such a city, and
attested by the city clerk, under the city seal, without any ordinance or
resolution of the mayor and council, are void.

8, 8aME—ESTOPPEL BY RECITALS.
A recital in such bonds, to the effect that all the requinements of the
statutes have been strictly complied with in issuing them, does not estop
the city from denying thelr validity.

Action. by the firm of Swan & Barrett against the city of Ar-
kansas City to recover interest on certain bonds.

Rossington, Smith & Dallas, for plaintiffs. .
John A. Eaton and Pollock & Love, for defendant.

WILLIAMS, District Judge. This is an action against defendant,
which is a city of the second class, on interest coupons of bonds
issued under: the provisions of an act of the legislature approved
March. 8, 1879, authorizing a refunding of indebtedness. Under
this act, bonds issued by any city are to be signed by the mayor,
and attested by the city clerk, under the seal of the city. There
were 54 bonds issued, each of $1,000, bearing 6 per cent. interest
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per annum, evidenced by coupons, which, not being paid, are the
subject-matter of this action. The bonds reate
“That they were executed and issued by the city to compromise and retund

its matured and maturing indebtedness heretofore legally created by said city
and in accordance with the above named act of 1879.”

And there is this further statement in the bonds:

“And it i8 hereby certified that the total amount of this issue of bonds does
not exceed the actual amount of the outstanding indebtedness of said city, and
that all the requirements of the provisions of the foregoing act have been
strictly complied with in issuing this bond.”

They were signed by the mayor, and attested by the city clerk,
under the seal of the city. The other provisions of law relating to
cities of the second clasg in force at that time, in so far as they are
applicable to the issues raised in this case, are:

“The powers granted to and conferred upon cities of the second class shall
be exercised by the mayor and council of such cities, as provided by law.”
Comp. Laws Kan. 1885, c. 19, art. 1, § 5.

‘“‘Before any bonds authorized by this act shall be issued, an ordinance of
the city shall be duly passed, providing for the issuance and exchange or sale
of said bonds; and said bonds or coupons when issued, shall be signed by the
mayor and city clerk and shall have the seal of the city attached thereto.”
1d. e. 19, art. 17, tit. “Funding Bonds,” § 111.

Section 10, c¢. 19, art. 1, directs the clerk to keep an ordinance
book, in which all ordinances shall be recorded immediately after
their passage. The bonds sued on were issued by the mayor without
any ordinance of the council authorizing their issuance, nor is there
any record of a resolution of the council to that effect. From the
evidence it is clear that a great fraud was perpetrated on the city
by the issuance of these bonds. The mayor was the president of
the railroad company to whom the bonds were issued; the presi-
dent of the city council was the president of the construction com-
pany, and nearly every member of the council was a guarantor of
a subscription to the railroad company. At first the city issued
$24,000 in bonds and $30,000 in warrants to the company, but the
brokers in New York, Coler & Co., being unwilling to purchase these,
the bonds now sued on were issued at their suggestion. The object
was to estop the city from ever questioning the validity of these
bonds and warrants. The evidence of Mr. Coler, the broker who
purchased the bonds, leaves no doubt in my mind that he was fully
cognizant of the fraud practiced upon the city. Whether Coler was
the agent of plaintiffs, and whether his knowledge affects plaintiffs,
it is unnecessary to decide in this case, for the proof is conclusive
that plaintiffs purchased these bonds from Spitzer & Co., who were
innocent holders, and all their rights passed to plaintiffs. Porter
v. Steel Co., 122 U. 8. 267, 7 Sup. Ct. 1206; Scotland Co. v. Hill, 132
U. 8. 107, 10 Sup. Ct. 26, Plaintiffs are, therefore, entitled to all
the protection which the law gives to holders of this class of securi-
ties, who purchased them without notice and for value. Since
the decision of the supreme court in the Knox Co. Case, 21 How.
539, it is the settled doctrine of the United States courts that, in
an action on municipal bonds by an innocent holder, the municipality
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will be estopped to deny the truth of all recitals contained in the
bonds which the officers issuing them were, by law,.to determine
before issning the bonds. But thig does not affect the power of the
corporation or its officers to issue the bonds. No recitals can estop
the municipality from pleading a want of power to issue the bonds,
for the reason that municipalities and the officers thereof are but
agents with limited powers, and their authority to act must be found
in the public acts, and will not be presumed to exist. It requires
no citation of authorities for this rule, and the learned counsel for
plaintiffs in their able brief concede this to be the law.

The evidence clearly shows that these bonds were issued without
any ordinance or resolution of the mayor and council,  Is this fatal?
- On behalf of plaintiffs it is urged that the recitals in the bonds “that
all the requirements of the provisions of the act bave been strictly
comphed with in issning them makes it unnecessary for a purchaser
to examine the public records of the city for the purpose of ascer-
taining whether the mayor had been duly authorized to issue the
bonds; that it is within the power of the mayor to pass upon that
fact, and the issuance of the bonds by him is conclusive that the
power existed.” I cannot give my assent to this.proposition, nor
do any of the cases cited by the diligent counsel go to that extent.
The decisions of the United States circuit court of appeals for the
eighth circuit are conclusive on this count, and National Bank of
Commerce v. Town of Grenada, 10 U. §, App 692, 4 C. C. A. 212, 54
Fed. 100, is decigive of this case. In that case the court says:

“The plaintiff was bound to know, independently of the recitals in the bond,
that there was such an ordinance In existence. If the officers authorized
to issue the bonds upon a condition are not the appointed tribunal to décide
the fact which constitutes the condition, their recital will not be accepted as
a substitute for proof. The very ground of the estoppel is that the recitals

are the official statement of those to whom the law refers the publie for au-
thentic information on the subject.”

‘There can be no doubt.that this is the correct rule of law, and any
other rule: would place every city at the mercy of a single officer.
The general laws of Kansas expressly vest all powers granted to
cities of the second class in the mayor and council. Cities cannot’
act except through them. How are they to act, and how are their
acts to be -made known to the public? Chapter 19, art. 7, § 111,
directs that funding bonds shall be issued only after an ordinance
shall have been duly passed. It is true the bonds sued on herein
were issued under the provisions of a later act of the legislature, but
the fact that the act of 1879 fails to provide for the manner in
which the bonds shall be issued raises the presumption that the legis-

-lature considered the laws then in force sufficient for that purpose,
and for that reason made no further provision on that subject. -

'It cannot be denied that a ecity in Kansas cannot act except
through its mayor and council when duly assembled for that purpose,
and their acts must be evidenced by the record, whether by ordinance
or resolution; and, as the proof in the case at bar failed to show that
they acted i m elther manner, it is unnecessary to determine whether
& resolution:authorizing the refunding would be sufficient. It was’
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plaintiffs’ duty, before purchasing the bonds, to examine the records,
and ascertain whether the mayor and council had ever authorized
their issuance, and, failing to do so, they will be charged with notice
of the facts which they could have ascertained by such an examina-
tion. Neither Board v. De Kay, 148 U. 8. 591, 13 Sup. Ct. 706, nor City
of Alma v. Guaranty Sav. Bank, 60 Fed. 203, have any application to
this case, as the only question involved there was whether a reso-
lution of the mayor or council submitting the question of issuing
bonds at an election was sufficient. In my opinion, the act of the
mayor in issuing these bonds was wholly without authority, and
they are therefore void. As this disposes of the case, it is unneces-
sary to pass on the other issues raised by the defense. There must
be judgment for the defendant.
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COTTON v. DACEY et al.
(Circuit Court, D. Kansas, Second Division. May 16, 1894.)

1. PrinciPAL AND AGENT—FRAUD—MORTGAGE SUBROGATION.

One who intrusts money to an agent to be invested in land, and whose
agent fraudulently used the money to pay off a mortgage on certain land
belonging to a corporation organized by the agent, may, on discovering
the fraud, be subrogated to the rights of the mortgagee.

2. Lis PENDENS—ATTACHMENT.

One who attaches land after a bill to establish an equitable interest in
the land has been filed, but before service of process in such suit has
been made on wum, and who does not obtain judgment in his action until
such service has been made, does not acquire, by his action, any rights
in the land superior to the equities set up in the bill.

8. SAME—AMENDMENT.
The fact that, after a sale of the land under the attachment judgment,
a demurrer to the bill is sustained, with leave to amend, does not subor-
dinate the equities set up in the bill to the lien of such judgment, where
the bill is subsequently amended, since the amendment relates back to
the institution of the suit.

In Equity.
Suit by Henry E. Cotton against W. G. Dacey and others,

Edwin White Moore, for complainant.
Bentley & Hatfield and Ira E. Lloyd, for defendants.

WILLIAMS, District Judge. It appears from the pleadings and
testimony in this case that one of the defendants, Phipps, went
from the state of Kansas east, for the purpose of procuring money
to be invested in real estate in the vicinity of Ellsworth and Wichita,
Kan., representing that said lands were exceedingly valuable, could
be platted into town lots and blocks, and would return a large profit
upon the investment to be made; that he, or the parties with whom
he was connected, had options on said lands; that he obtained
from the plaintiff and one Babcock the sum of $7,750, to be in-
vested in such lands, representing to them that other citizens of
adjacent cities were about to make similar investments, and that,
with the money thus furnished, the plaintiff and Babcock -and two
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