
SWOPE e. VILLARD. 417

BOT SPRINGS INDEPENDENT SCHOOL mST. No. 10, OF FALL RIV·
ER COUNTY, v. FIRST NAT. BANK OF HOT SPRINGS et aL

(Circuit Court, D. South DiLkota, W. D. March 1, 1894.)
No. SO.

RlllKOVAL 01' CAUSES-ACTION UNDER UNITED STATES LAWs-NATIONAL BANKS
A suit to compel the receiver of a national bank to pay to complainant

certain assets of the bank in his hands is one arising under the laws of
the United States, within the meaning of the acts of March 3, 1887, and
August 13, 1888, in regard to the jurisdiction of the federal courts.

Suit by the Hot Springs Independent School District No. 10, of
Fall River Oounty, 8. D., against the First National Bank of Hot
Springs and Alvin Fox, receiver of said bank.
Martin & Mason and Anderson & Anderson, for complainant.
William R. Steele and Henry Frawley, for defendants.

SANBORN, Circuit Judge. This is a motion to remand this Bult
to the state court on the ground that it is not a suit "arising under
the constitution or laws of the United States" under the act of March
8, 1887, as corrected by the act of August 13, 1888 (25 Stat. 433; Supp.
Rev. St. p. 612, § 2). This suit is brought to compel the receiver of
this insolvent national bank to first pay to the complainant, out of
the funds of the bank in his hands, several thousand dollars, before
he pays any dividend to any creditors, on the ground that this re-
ceiver holds this sum of money as a trust fund for the complainant,
and not as a part of the property of the bank, to be distributed
among its creditors. Whatever funds and property this receiver
has, he has received from this insolvent bank, and he holds them by
virtue of the laws of the United States relative to the appointment
and action of receivers of such banks. His defense to this suit,
and to every suit brought against him as receiver, is based upon
these laws of the United States under which he holds his appoint-
ment, and in accordance with which he must discharge the trust
devolved upon him. In this suit he has interposed a demurrer to
the plea of the complainant, and the question now at issue is, what
construction shall be placed upon the provisions of the national bank-
ing laws with reference to the distribution of the funds of insolvent
banks by receivers under the admitted facts of this case? I am
clearly of the opinion that this case is one arising under the laws of
the United States, and the motion to remand is denied. Sowles v.
Witters, 43 Fed. 700; Sowles v. Bank, 46 Fed. 513 i San Diego Co.
v. California Nat. Bank, 52 Fed. 59.

SWOPE v. VILLARD et aL
(CIrcuIt Court, S. D. New York. May 16, 1894.)

1. CoRPORATIONS-RIGHT 01' STOCKHOLDER TO SUE IN BEHAI.F' Oll' CORPORA-
TION-RECETVE"RS.
A stockholder ot a corporation that Is In a receIver's hands has no right

to sue upon a cause of action in favor of the corporation upon refusal of
v.61F.no.5-27



418
I .... ;...•

the receiver to sue on the stockholder's request, without showing that he
asked thecqu,rt that, l\p,J?ointedthe J;eceiver to direct,himto sue.

2.SAMIl;-:-PLEADWG., ' ", . ,,' , ,
.A:blll by a stockhold/lr"in a suit by him upon a caUSe of action accruing

to the corporation which alleges that he has requested tbedirectors to sue,
and that they have neglected and refused to do so, without showing when
or how the request to sue was made, nor upon what showing of facts, nor
)Vhllther ,tM" persons, wbo then the boar4, of directors are still
bt J?ffl,pe, is demurrable sllowing that the stockholder has
ht\1J,sted all means within his reach to Qbtain redress witp,in the corporation

S. ACTION'AGAINST ,RECEIVIC:as---LEAVE OF COuRT.
Supp.Rev. St. 614, which declares that any receivers appointed by

fedetalcourts "may be 'sued in respect of any act or transaction of his in
cP'f'J'ing on the business"; without of court, does not authorize a suit
by a stockholder of a against its receiver lind others, without
leave of, court, upon a caUSe 'of action' which accrued to'the corporation be-
for,ethe receiver was appointed, and upon which the receiver has refused
to sue, since such refui;1a;14oes, not an act or transaction in carry-
ing on the business. "

Uillby:' Swope against 'Villard and others.
", ':" ; .. "',

Wm. F. Randel, for cQmplainant.
Evarts, Choate & BeaJP,an., for defen.dants Colby and Hoyt.
Carter,Hughes & Kellogg, for defendant Abbot.

I ,

TOWNSEND, District Judge. The questions herein are raised
by thedemn.rrers of the defendants Colby, Hoyt, and Abbot to this
bill inequity, brought by a stockholder owning 25 shares in the
North-ern Pacific RailroadOompany, to enforce a cause of action in
favor of said company against said defendants and Henry Villard.
The 'Said company and its, receivers are also joined as defendants.
The facts alleged as showing such cause of action against said
Villard, Colby, Hoyt, and Abbot neednot,be fully stated, in view 'of
the conclusions reached; but, in brief, the bill alleges that said de-
fendants, being directors in the defendant corporation, and the
owners of certain railroad properties, conspired, confederated, and
agreed together to cheat and defraud said Northern Pacific Railroad
Company by, in substance and effect, selling to it and causing it
to buy, said properties, for a price greatly in excess of the cost and
value thereof, and at an exorbitant profit to themselves, and that,
in execution of said eonspiracy and fraudulent combination, said
defendants conveyed said properties to one corporation, and caused
it to lease the same to another corporation, both of which were con-
trolled by, said defendants, and caused said lease to be transferred,
to said Northern Pacific Railroad Oompany. The bill further alleges
that three of said four defendants were, during all this time, direct-
ors of the defendant corporation; that they procured the other di-
rectors to consent to said lease by fraudulent misrepresentations
as to the value of the property, and by concealment of their per-
sonal interests' therein iand that said lease was afterwards ratified
by a majority of its stock10lders, who were ignorant of these trans-
actions. The allegations upon which this stockholder claims the
right to enfor,ce this caUliile..of action. are as follows:
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... • • That he has requested the b081'd of directors of the said Northern
Pacific Railroad Company and the defendant receivers to institute and main-
tain an action to compel defendants Henry Villard, Charles L. Colby, Colgate
Hoyt, and Edwin H. Abbot to make such restitution and repayment as above
mentioned, which they, the said directors and said defendant receivers, have
heretofore neglected and refused to do, and further avers that, up to the
time of the appointment of said receivers, it was impossible for him to obtain
any action by said board of directors hostile to the personal interests of said
oefendants above named, or either of them; and, since the appointment of
said defendant receivers, it has been likewise impossible for plaintiff to induce
said receivers to take any action hostile to said defendants."

The objections presented by the demurrers are as follows: That
the court has no jurisdiction of the cause of action set forth in the
bill, inasmuch as it appears on the face of the bill that the receivers
of the Northern Pacific Railroad Company, who are necessary and
indispensable parties to the suit, were, prior to its commencement,
appointed by the United states circuit court for the eastern district
of Wisconsin, which court has exclusive jurisdiction of the matters
alleged in the bill, and of said receivers, who have since been dis-
charging their duties under said order, and that it does not appear
that any leave to sue said receivers has been obtained from said
court; that said bill does not set forth with particularity any efforts
of the complainanu to secure such action as he desires on the part
of said corporation and its directors and stockholders, and does not
show that he made an earnest effort to induce said directors and
stockholders, or said receivers, to enforce said alleged claim, or any
reason for his failure so to do. Laches, want of equity, and that the
complainant is not entitled to the relief prayed for, are also claimed.
This suit is brought, in the right of the Northern Pacific Railroad

Company, to enforce a cause of action alleged to exist in its favor.
The first question presented is, therefore, whether the complainant,
in his bill, alleges such fllcts as entitle him to assen and enforce
such cause of action in the interest of that company. The cause
of action, if it exists, is one which it belongs primarily either to the
railroad company itself, or to the receivers appointed as alleged in
the bill, to enforce; and the bill will not lie unless it appears from
the facts alleged that, for the protection of the rights of the company,
the plaintiff, as a stockholder, should be permitted to represent it,
to assen the cause of action and demand relief in its behalf. If
the result of the appointment of receivers was to vest in them
the management of the railroad company's affairs, to substitute
them for the directors with respect to its property and rights
erally, and, in particular, with respect to causes of action existing
in its favor, there is no need of considering the allegations as to the
efforts made to induce the company, before such appointment, to sue
for the relief which the complaint seeks to obtain for it here. The
right of a stockholder to sue to enforce a cause of action in favor
of the corporation arises only from failure of the managers of its
affairs at the time to use their powers and to do their duty in re-
spect thereto. If the ordinary powers and duties of directors have
been suspended by a receivership, if they are not at the time the
managers of its affairs, ,if they have no power to enforce a cause
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of acttonin its favor, they have and can have ,no duty in the prem-
ises, and their inaction, or refusal to act, can have no legal effect
whatever. That the right of a stockholder to sue, as representing
the corpOration, depends, not upon ilie attitude of the managers of
its affairs, in the past, but upon the attitude of the managers at the
time the'right is asserted by the stockholder's bill, cannot be doubt·
ed. Oakland, 104 U. S.450; Porter v. Sabin, 149 U. S.
478, 13 Sup. Ct. 1008.
It appears from the bill, and was claimed' by both sides on the

argument, that the receivers, by their appointment in Wisconsin,
were "ves'ted with the management of the company's property and
rights,' atthough the nature of the receivership is not so fully shown
as might 'be desired; in othel' words, that they were, at the time
when this snit was brought, the proper persons to enforce any such
catlseof as the asserts.' The inquiry, therefore,
becomes, thtS: Does the bill show such neglect or refusal by the

to enforce this <Jause of action as entitles the complainant
to sneih their stead?' The receivers a,re merely officers of the court.
The management of the affairs of theeompany was taken by the.court;
by the receivers only as itsofficers. Receivers can act only under the
orders of the court. A request for action by the receivers is not com·
pleteuntilit to which the receivers are respon-
sible. Neglect of such a request, or even a refusal of such a request by
the certliinly cannot justify a stockholder in usurping
the receivers'functions,by prosecuting in another court a cause of
action which the receivers 'should have prosecuted. It is the funda-
mental doctrine; in regatdto such stockholders' suits as this, that
the stockholder must have exhausted reasonable effort to cause
action to fie taken by 'proper managerS of the company's affairs.
Such reasonable effort is not exhausted, when the management
is in a c0'llrt, until such has been asked to act, or to direct action
by its receivers.' It may well be' doubted whether the refusal of
Such an application by the ¢ourt would give a stockholder the right
to sue. Neglect and' dereliction of duty .can hardly be charged
against a court; espeCially, in one federal court against another.
The refusal of the court to direct suit upon an alleged cause of
'action rather to prevent a stockholder from suing there·
on, than to give occasion for his doing so, unless the court expressly
'authorized him to sue. This seems to be the result of the decision in
Porter v. Sabin, 149 U. S. 478, 13 Sup.Ct. 1008, in which Justice
Gray says:
"When a court exercising jurisdiction in equity appoints a receiver of all

the property of a corporation, the court assumes the administration of tbe
estate. The possession of the receiver is the possession of the court; and
the court itself holds and administers the estate through the receiver, as
its officer, for the benefit of those whom the court shall ultimately adjudge to
be entitled to it. Wiswall v.sampson, 14 How. 52, 65; Peale v. Phipps, Id.
368; Booth v. Clark, 17 How. 322, 331; Union Bank v. Kansas City Bank, 136
U. S. 223, 10 Sup. Ot. 1013; Thompson v. Insurance Co., 136 U. S. 287, 297,
10 Sup. Ct. 1019. It is for that court, in its discretion, to. decide whether it
will determine for itself' all claims of or against the receiver, or will allow
them to be litigated elsewhere. It may direct claims In favor of the corpora-
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tion to be sued on by the receiver in other tribunals, or may leave him to ad-
just and settle them without suit, as in its judgment may be most beneficial
to those interested iIi the estate."
But, however this may be, there would seem to be no doubt that

a stockholder cannot have exhausted reasonable effort to secure the
enforcement of a cause of action in the manner in which it should,
primarily, be enforced, without applying to the court in which'the
management of the corporate affairs is vested. No such application
is alleged in the bill herein. The only allegations are that plain-
tiff has requested the receivers to sue, and they have neglected and
refused to do so. The further allegation that, since the appoint-
ment of the receivers, it has been "impossible for plaintiff to induce
said receivers to take any action hostile to said defendants," is hardly
to be accepted as an allegation of fact. Squair v. Lookout Mountain
Co., 42 Fed. 729.
If, now, it be assumed that for any reason the receivers were not,

by their appointment, vested with the power to enforce the alleged
cause of action, then the railroad company was the proper party to
sue; and upon this assumption the allegations of the bill do not
justify action by the complainant in its stead. All that is alleged
in this regard is that plaintiff has requested the directors to sue, and
they have neglected and refused to do so. The further allegation
that, up to the time of the appointment of the receivers, it was "im-
possible for him to obtain any action by the board of directors hostile
to the personal interests of said defendants above named," is not an
allegation of the facts, but a conclusion, merely. It may, however,
be noticed, in passing, that the plaintiff limits this allegation of im-
possibility to the time before the appointment of the receivers. The
bill does not show when or how the request to sue was made, nor
upon what showing of facts, nor whether the persons who then com-
posed the board of directors still continue in office. Only a mi-
nority of the board is charged with the wrongs asserted. It is said
that the majority acted in what they did through misunderstanding,
which would naturally have passed away some time ago. Moreover,
although the transactions complained of took place in 1889 and 1890,
and there has been ample time to attempt to secure proper attention
to them through action of the stockholders, yet it does not appear
that any effort has been made to bring about such action. For
these and other reasons, even upon the assumption that the powers
of the directors in the premises were not suspended by the receiver-
ship, the bill does not seem to me to satisfy the requirements of the
rules laid down in Hawes v. Oakland, 104 U. S. 450, and similar cases.
It does not appear that the complainant "exhausted all the means
within his reach to obtain, within the corporation itself, the redress
of his grievances, or action in accordance with his wishes."
Another fatal of the bill is that it does not show that the

court which appointed the receivers has given the complainant leave
to sue them. If the effect of the appointment of the receivers was
such as appears from the bill, and was assumed or conceded on the
argument, these receivers are indispensable parties; and the de-
cision of the sup.reme court in Porter v. Sabin, 149 U. S. 478,13 Sup.
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Ct. 1008, iSI.;eonclusive. Itithat case, ,after a receIver of a corpora-
'tion had been appointed by the state court,plaintiffs him
to sue its president and auditor for money and propertylost by their
mismanagement. This request was brought to the attention of the
court,andj,bmng opposed by a majority of the stockholders, was de-
nied. Then ;plaintiffs began' their suit· in the federal court, and ap-
plied to thestatecotlI't for leave to make the receiver a party, and
this application was denied; and this was shown in the amended
bill. Upon demurrer this bill was dismissed. Justice Gray, de-
livering theopimon 'oithe supreme court, says:
"Any claim o:g!l'Jnst the receiver of a corporation the court may permit to be
put In suit InanothertrlbuDa1 against the receiver, or may reserve to itself
til-e of'; and no suit. unless. expressly authorized by statute, can
be brought agam"t the receiver, without the pel'mlssion of the court which ap-
pointed him. Barton v. Barbour, 104 U. S. 126; Railroad Co. v. Cox, 145 U. S.
593,601,12 Sup. Ct. 905."

It is argued that the necessity for obtaining such leave of court
is dispensed with by section 3 of the act of August 13, 1888 (U. S-
Rev. St. Sv,pp. 614), which provides asfollQws:
"That every recel1'er or manager of any property appointed by any court of

the United States may be sued in respect of any act or transaction of his in
carrying onth(! business connected with such property without· the previous
leave of the. court in which such 'receiver or manager was appointed."

No act or transaction the receivers is involved in this suit, un-
less it be their refusal to sue as requested. In my opinion, that is
not an act or transaction. of theirs in carrying on the business,
within the meaning of this,'Statute.
It is argued that leave to sue the receivers may now be given in

this cause, the court taking notice of the fact-not alleged in the
bill, but shown, it is said" by its records-that this court, after the
appointment of the receivers in Wisconsin, appointed the same per-
sons receivers in a similar ,cause It is unnecessary to decide
whether the court, in one cause, is bound to know what its record in
another. cause discloses,or what action the court has taken in
another cause. Nor is it necessary to decide whether, by its ex-
pressed or tacit consent ina suit brought against receivers, the
court whichappoinfed themmay properly cure the defect of lack of
leave at the. time the suit was begun. It is enough to say that the
allegationsot, the bill and the records of this court either show
that the relation of the, receivers to the alleged cause of action
against VUIard;Rnd otheJ.'s depends upon their appointment in
Wisconsin, and not on their appointment here, or are insufficient
for the determination of this question, and that if it is for this court
to decide whether this suit should proceed, as against the receivers,
this should be decided, not upon the allegations of this bill (which are
made upon information and belief, and are admitted only by the de-
murrants, and by them only for the purposes of their demurrers), but
upon a hearing in the cause in which the receivers were appointed,
after proper notice to the parties to that cause. No action of this
court, however brought about, and whether in this suit or the other,
can .remove the objection to the bill first stated in this opinion, for
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tliat objection goes to the cause of action. It plaintift had no
right to sue when he began his suit, he cann()t maintain his suit by
reason of anything occurring thereafter. The demurrers are sus-
tained. Let the bill be dismissed, as against the demurring de-
fendants. --

RICHARDSON et al. v. GREEN et aL
(CIrcult Court of Appeals, Ninth Circuit. April 19, 189f.)

No. 119.
L WILLS-CONTEST i)F VAUDITY.

Under the laws of Oregon the validity of a will cannot be contested In
the proceedings to probate it, which are purely ex parte; but such con-
test must be made the subject of a direct attack upon the will in a formal
suit Inter partes.

I. SAME-JURISDICTION OF FEDERAL COURTS.
The proceeding under the laws of Oregon to contest the validity of a

will which has been already admitted to probate, being a suit between
parties, is one of which the United States circuit court may take jurisdic-
tion, where the amount in controversy Is sufficient, and the parties are citi-
zens of different states.

S. BAME-ADMISSION OF PROBATE.
In a suit to set aside a will on the ground that It was forged, where the

bill falls to allege the probate of the will, but defendant's answer alleges
that It was admitted to probate, the defect in the bill is cured by the an-
swer, and a demurrer on the ground of such defect must be regarded aIJ
waived.

4. SAME-LACHES.
In a suit to set aside a will as being forged, no laches can be Imputed

to plaintiff on account of the length of time which has elapsed since tes-
tator's death, where the suit was commenced Immediately after the will
was probated by the parties claiming under It, and there are no rights of
third persons involved.

Appeal from the Circuit Court of the United States for the Dis-
trict of Oregon.
This was a suit in equity by Clarinda Green and others against

Julia Terwilliger and others. There was a decree for complainants
(56 Fed. 384), and defendants appeal.
C. A. Dolph and R Williams, for appellants.
L. L. McArthur and E. W. Bingham, for appellees.
Before McKENNA, Circuit Judge, and KNOWLES, Dlstrlct Judge

KNOWLES, District Judge. This was an action brought te
cancel a certain deed purported to have been made by Philind3
Terwilliger to her daughter, Julia Terwilliger; and also a certaill
will devising to said daughter certain real estate. Said instru-
ments, among other charges concerning the same, are alleged to
be forged, and for this reason their cancellation is sought. The
bill of complaint is as follows:
"To the Honorable, the Judges of the Circuit Court of the United Statet

for the District of Oregon: Clarinda Green, Anna B. Green, Phllinda Green,
Mary F. Green, and Mary O. Green, a minor eleven years old, by her next
friend, Mary F. Green, her mother, all residents of Nordhoff, Ventura county,
state of California, and all citizens of said state of California, bring this.


