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" operation of manufacture, and they have engrossed the carrying
trade. They now employ vast bodies of laborers. They create a
constant demand for materials. They make use of plant and ma-
chinery dangerous. to human life, persons, and property. Thev in-
cur large debts, and the practlce is almost universal of adding to
their working capital by the issue of bonds secured by mortgage.
The act was passed to meet this changed condition. The very life
of corporations, their usefulness to their stockholders, and to their
mortgage bondholders, who are almost as much interested in their
well-being as the stockholders, require and demand the ready pro-
curement of labor, facility in the purchase of materials, and the
employment of plant-and machinery involving the dangers to which
allusion has been made. This last-named statute was passed to se-
cure labor and materials, and to give ample protection against the
necessary consequences of the use of plant and machinery. It
has been earnestly urged that these two sections should be read
in pari materia; that the limitations, or perhaps we should say the
condition precedent of the replacing section 685, should also be
read in connection with section 1255. But such a construction
would seein to defeat the intent of this section. Its beneficial pro-
visions would be limited to the period of 60 days from the regis-
tration of the mortgage, and. thenceforward all debts for labor and
material, and all claims for injury to life, person, and property
would be sub_]ected to the prior lien of the mortgage debt, and m
many, if not in all, cases would be barred of relief.

It appears to us that this judgment and the execution thereon
are protected by section 1255, and that the amount therein set out
should be paid in preference to the mortgage debt. There have
been no earnings. The property has been sold, and provision has
been made for the payment of claims of this character. Let the
claim be paid out of the proceeds of sale if these be sufficient for
this purpose.

BRAWLEY, District Judge, concurs,

. MERCANTILE TRUST CO. v. CHICAGO, P. & ST. L. RY. CO. et al,
(Circuit Court, 8. D. Tlinols. December 4, 1893.)

RieaT TO FORECLOSE TRUST DEED

A railroad mortgage prowded that until default, the mortgavor should
be permitted to remain in possession. It also provided that in case of de-
fault in the payment of interest, and such default should continue for
six months, it should be the duty of the trustee to take appropriate proceed-
ings at law or in equity to enforce the rights of the holders of bonds upon
a requisition of holders of at least one-third in amount of the bonds. Held
that, whatever right a bondholder has, he has the right to have the trustee
enforce for his benefit, and that therefore the trustee could file a bill to
foreclose, upon default in the payment of interest, although such default
had not continued for six months.

This was a suit by the Mercantile Trust Company for foreclo-
sure of a mortgage given by the defendant the Chicago, Peoria &
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St. Louis Railway Company and others, upon default in the pay-
ment of inferest. Defendant demurred.

Article 2 of the mortgage provided that “until default shall be made by said
party of the first part, its successors or assigns, in the payment of interest or
principal of said bonds, or in the due observance of the covenants or agree-
ments hereinafter contained on the part and behalf of the said party of the
first part, the said party of the first part, its successors and assigns, shall be
suffered and permitted to remain in the actual possession of said railway and
premises, and to exercise the franchiscs and rights relating thereto, and to
.collect, receive, and use revenues and proflts thereof in any manner which will
not impair the lien created by these presents.” Article 3 of the mortgage
provided that in case default should be made in any semiannual installment
of interest, when such interest should become due and be demanded, and
such interest, or any part thereof, should remain unpaid and in arrears for
the period of six months, or in case default should be made in the due ob-
servance and performance of the covenant of further assurance in said mort-
gage, or in the payment of any taxes, assessments, or other governmental
charges, and either of said defaults should continue for the period of six
months, or, in case default should be made in the payment of the prinecipal of
said bonds, or of any one of them, it should be lawful for the trustee to enter
into and upon the railway and premises thereby granted, and the same, and all
and singular the rights and franchises thereby granted, to bhave, hold, and en-
joy, operating the same, making repairs, replacements, useful alterations and
improvements, and to collect and receive the revenues and profits, and, after
deducting expenses, to apply the revenues and profits in payment of overdue
interest. Article 5 of the mortgage provided that in case default should be
made in payment of any semiannual installment of interest, and said interest
should remain unpaid and in arrears for six months, the principal of all the
bonds might be declared, by the trustee or by a majority in interest of the
holders of the bonds outstanding and unpaid, to be, and thereupon the same
should become, due. Article 6 of said mortgage should be as follows:
“Article 6. It is hereby expressly declared and agreed that in case default
shall be made in payment of interest upon any of the said bonds, when
such interest shall become due and be demanded, and such default shall
continue for the space of six months, or in case default shall be made
in the payment of the principal of any of the said bonds when the same
shall become due, then, and in either and every such case of default, it shall
be the duty of the trustee for the time being, under these presents, to take
appropriate proceedings at law or in equity to enforce the rights of the holders
of said bonds upon a requisition to that effect being made upon the said trus-
tee, signed by holders of at least one-third in amount of the said bonds then
outstanding.” The bill alleged that on September 1, 1893, there became due
and payable the semiannual installment of interest, amounting to the sum of
$37,500; that default was made in payment thereof; that the coupons evi-
dencing such interest were presented for payment at the place where the
same were payable, and payment thereof was demanded and refused; that
default was made in payment of such interest; and that such default and fail-
ure to pay the same still continues. The bill also alleged that the holders of a
large amount in value of said bonds outstanding have in writing requested
complainant to enforce the remedies provided in said mortgage; and that
said railway company is insolvent, and unable to pay its floating debt and
current and presently accruing indebtedness; that the mortgaged property
is insufficient and inadequate security for the payment of the outstanding
bonds secured by the said mortgage; and that there is danger that the said
property may be sold under judgments; and that the property and lines of said
company may be separated and broken up, and the earning capacity destroyed
or impaired, by the contests of creditors for conflicting claims, and the mort-
gaged premises wasted and depleted.

C. B. Alexander and Peck, Miller & Starr, for complainant.

C. M. Osborne and L L. Morrison, for defendant Chicago, P. & St.
X. Ry. Co.

Bluford Wilson, for certain intervening petitioners.
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Before WOODS; Cireuit Judge, and ALLEN, District Judge.

WOODS, Circuit Judge (orally, after stating the facts). The
sharp question presented by the demurrer is whether the sixth
clause -of the mortgage is a limitation on the right of the trustee to
foreclose for interest which is not six months overdue. It is con-
ceded that the mortgage is a security for that interest, and may be
enforced by the beneficiaries of the trust, the bondholders; but it
is insisted that the trustee has no right to sue until there has been
a lapse of six months sinicé the interest became due.  That, I think,
is the controlling question of the case. I do not think there is any
right secured to the mortgagee which is not represented by the
trustee.  'Whatever right a bondholder has under the mortgage, he
has a right to have the trustee enforce for his benefit. It is for that
purpose a trustee is chosen. It belng conceded, therefore, that
there is a right of foreclosure, my view is that the right is one
which may be exercised by the trustee. This is therefore a good
bill for foreclosure. A reference to particular ‘provisions of the
mortgage would fortify this conclusion, but it is unnecessary to go
much into details. I have already, during the hearing, indicated
the main thought. The second article of the mortgage, which lim-
its the right 'of the mortgagor to cotnitinue in possession until de-
fault in some of the conditions named, would be made meaningless
by the construction proposed; and it W111 not do, as has been sug-
gested, to say that the entire article was inserted carelessly, and
should be regarded as having no force, unless, indeed, the other
provisions of the instrument are such. as to make it necessary to dis-
regard this one. If there can be a reasonable interpretation put
upon the whole mortgage which will glve this clause significance, and
otherwise it would be without meaning, that interpretation ought
to be adopted. The language of the article is: “Until default shall
be made,” and so forth, “the mortgagor shall be entitled to remain
in possession 3 and, if under that provision a bondholder may ter-
minate that possession by foreclosing the mortgage, the trustee, as
already stated, may do it for him. It is claimed, and I think cor-
rectly, that the trustee’s right to take possession under the third arti-
cle is limited to cases where interest has been overdue for six
months; and it is insisted that his right to foreclose and to procure
a receiver to take possession under the order of the court is likewise
limited. If that were so, then the possession of the mortgagor could
not be disturbed for any default until after the lapse of six months,
and the second article would be entirely nugatory; and, without the
consent of the holders of two-thirds of the bonds, there could be no
foreclosure,—a proposition by which the minority might nullify the
rights of the majority.

Now, I have not examined the cases which have been cited erit-
ically enough to undertake to say with certainty what the line of
discrimination is, but I have the impression it is about here. A
mortgage is a security for a debt. A failure to pay the debt, in
whole or in part, when it is due, is necessarily a breach. That is an
inherent or essential feature of a mortgage, and the right to enforce
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the security in court is not to be construed away, or regarded as
limited, except by clear expression. In the case of Guaranty Trust,
ete., Co. v. Green Cove, ete., R. Co., 139 U. 8. 137, 11 Sup. Ct. 512, it is
held that it cannot be absolutely abrogated. That is authoritatively
settled; whether upon good reason need not be considered. The
cases cited wherein the right of the trustee was declared to be re-
stricted have reference to special powers to be exercised by the trus-
tee without the aid or order of a court,—powers not necessarily in-
herent in or essential to the very definition of a mortgage. The
right of a trustee to take possession is not essential. It may or may
not exist, and when it is given in connection with clauses that limit
the exercise of it, even though the terms used be permissive, they
will be regarded as exclusive. And wmo, too, a right to sell at public
auction without foreclosure, and like special powers, will be con-
sidered as controlled by such limitations as the mortgagor chooses
to impose. Counsel has insisted upon the significance of the case of
‘Railroad Co. v. Fosdick, 106 U. 8. 47, 1 Sup. Ct. 10, where the court says
that if, as a matter of fact, the principal debt had been declared due,
‘gtill the trustee would not have been entitled to sue for a foreclosure
of that part of the debt without averring the request of the bond-
holders provided for in the clause of the mortgage then under con-
sideration. Counsel asked: “How is that to be distinguished from
a suit to foreclose for the interest which has become due?” If the
trustee has it within his power to declare, and declares, the princi-
pal debt due, that is then as much due as the interest, and therefore
the rule with reference to them must be the same. That is the argu-
ment, and it is certainly not without a good deal of force; but in the
same case we find the court saying that either the trustee or the
bondholders might have a foreclosure for default in the payment of
the interest; and the reason for the distinction is given at length
in the opinion. I think this is a good bill for foreclosure of the mort-
gage. The averments of insolvency make it a good bill for the ap-
pointment of a receiver, and the demurrer will be overruled.

P —

BLOUNT v. GRAND TRUNK RY. CO.
(Circuit Court of Appeals, Sixth Circuit. April 3, 1894.)

No. 121.

- CONTRIBUTORY NEGLIGENCE—GATES UP AT CROSSING—QUESTION FOR COURT.

The question whether 2 pedestrian was guilty of contributory negligence
in not looking ard listening at a railroad crossing for an approaching train,
where the gates had not been lowered, i8 not a question for the jury, where
the evidence leaves no doubt that, if such pedestrian had made any use of
his senses, he could have both seen and heard, in due season, an ap-
pro%chlng train, and thereby have avoided the accident which resulted in
his death. :

In Error to the Circuit Court of the United States for the Eastern
District of Michigan.

Edwin C. Bolton (Moore & Moore, of counsel), for plaintiff in
error.

L. C. Stanley and E. W. Meddaugh, for defendant in error.



