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THE) E)NERGIA.
THE WILD PIGEON.

INSUB..\NOE 06. OF NORTH AMERI'OA et at. T. THE ENERGIA:
and THE WILD PIGEON.

(District Court, S. D. New York. April 7,1894.)
CoLLI8ION-..DAMAGES-AvERAGE.OBARGES AGAINS'l' CARGO IN FOREIGN PORT•

.AcargG owner may recover from the ship, as damages for a negligent
in American waters, average charges by reason of the collision,

legally assessed against his cargo in the foreign port of destination, al·
though such charges could not have been allowed, on an adjustment of
average under. our law, because of the ship's fault.

ThiE! was a libel by the Insurance Company of North America and
the steamship Energia and the Wild Pigeon

for damages by collision between the vessels to the cargo of the
steamship, of which libelants ·were insurers. The steamship was
held ... in fault. 56 Fed. 124. The question of libelants' right to
recovl;!r, as damages, average charges upon the cargo, was submitted
upon the plea:dings a stipulation as to the facts.
Butlel',Stilbnan & Hubbard and Mr. Mynderse, for libelants.
Wing,ShOudy & Putnam, for respondents.

BROWN, District Judge. The libelant company was insurer of
a shipment of 68,838 cases of oil by Carleton & Moffat on board
the steamship Energia, deliverable at Shanghai, China. In going
down New York BaY,the steamer met with a collision, by her own
fault, which compelled her to return to New York for repairs. The
Energia, 56 Fed. 124. Pending such repairs, about 30,000 cases
had to be discharged, of which 16,508 were so damaged by the col-
lision that they were ordered to be sold in this port, resulting in a
net loss of $8,528.57. The libelants, representing the interest of
Moffat & Co., claim to recover not merely the above item of damage,
about which there is no controversy, but certain additional charges
upon the cargo fOr general and particular average, resulting from
the collision. The question of damages is submitted upon the
pleadings, and the written stipulation as to the facts, Which, besides
those above stated, recites as follows:
"The sound portion of Carleton & :Moffat's shipment having been partly

discharged pending repairs to the Energia, was reshipped and was carried to
and delivered at Shanghai, Ohina, to the consignees under the bills of lading.
"At the time o.f delivery at Shanghai, and as a condiqonof delivery, a cash

deposit was exacted from the consignees by the ship owneu to cover general
average and special charges, to be stated under an adjustment to be made
In London. This was under a practice prevalling at Shanghai.
"The law of Great Britain was in force in Shanghai under the jurisdiction

of consular courts. ,
"By such of the expenses incurred in New York following the

collision the general average charges upon the sound. portion of the ship-
ment are $953.11, and the special charges thereon, consisting of certain steve-
dore and appraisers' bills, amonnt to $636.06.
"The above general average and special charges have been paid or will be
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retaIned by. the ship owners from the cash deposits made by consignees at
Shanghai, upon the ground that they are lawfully collectible notwithstand-
ing any negligence in respect to the collision.
"(In the above stated item of general average and special charges no ac-

count is taken ot the damage alleged to have been sustained by about 6,000
cases ot Carleton & Moffat's shipment, by rain while on lighters at New York,
after the collision. The said cases, about 6,000 in number, were not re-
shipped and were sold in New York.)
"The libelants claim the direct damages to the said 16,508 cases, amount-

ing to $8,528.57, with interest thereon from the 22d day of December, 1892,
and the said general average and speciil1 charges amounting to $1,589.17, with
Interest thereon from this date.
"The claimants of the steamer object to any allowances to the libelants in

respect to such general average and special charges.
"English authorities may be referred to as showing the law of Great Brit-

ain on the point ot general average and special charges being collectible."
I do not perceive any sound reason in justice or in common sense,

why both the general and the particular average charges, to which
the residue of the cargo is legally subject in Shanghai, should not
enter into the damages to be recovered for this collision. The rule
of damages here is "restitutio in integrum" (The Potomac, 105 U. R
630); and this rule as plainly demands compensation for a charge
or expense lawfully imposed upon the sound part of the cargo, as for
a deterioration or physical injury to another part, when both are
equally the direct results of the collision. The loss to the cargo
owner is alike in both; and both, upon the stipulated facts, are
alike the direct and natural consequence of the collision. It is im-
material that the charge or expense in dispute has to be paid at
Shanghai, instead of here; or that it is payable to the ship owner
who is in fault, so long as the charge is a lawful one where it arises.
If the exaction were an illegal one, no claim for it would here arise;
for then it would not be the proper and natural result of the collision,
but of a new agency, and an independent wrong, for which an inde-
pendent remedy must be sought. But by our law, as well as by the
English law, alI average charges for the voyage are to be determined
and adjusted by the law of the place of destination, which in this case
was Shanghai, governed by English law. See The Mary Thomas
[1894] Prob. Div. 108. From the moment of collision, therefore,
the sound part of the cargo became liable to these average charges,
should it ever reach its destination; and as that destination has
been reached, that item of damage has become fixed, and is, there-
fore, recoverable here as one of the direct and necessary legal results
of the collision. .
It is urged that the charges referred to arise from the law of

average, and not from the collision; and the case of The Marpessa
[1891] Prob. Div. 403, is cited as authority for this contention, where
the average. charge for a jettison was regarded as not the direct re-
sult of the collision, but as arising from the peculiar relation of ship
and cargo. A case of jettison is to some extent peculiar and ex-
ceptional, and not like this, a charge for services rendered to ship
and cargo, for which an ordinary right of action at law would arise;
though I confess myself not satisfied with the reasoning or the
decision in the case of The Marpessa. The loss seems to me as
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lQSS of an existing charter, or of profits under a :'flxed
contract, which are here constantly allowed. Williamson v. Barrett,
13 110, 112; The Belgenland, 36 Fed. 504; The Oity of Alexan·
dria"4'OFed. 699..
A charge paid for Qsalvage made necessary by a collision,

is strictly analogous to the present claim, so far as respects its
directness; and the charge for salvage is always allowed as an item
of damage against the ship in fault. The Ackerman, 8 Ben. 496;
The Fletcher, 42 Fed. 504; La Champagne, 53 Fed. 398. ;I:t might
as ,well be claimed that the law of salvage was in such a case the
cause of the salvage charge, as that the law of average is the cause
of the average charge against the cargo in a case like this. It is
not the law, but the facts and the relations which the law recognizes,
that are the causes and the grounds of the average charge.
The grounds of the general average charges in this case were the

necessary services and expenses rendered to and for the ship and
eargol1;pon their return to this port, as a port of refuge; the charges
were made necessary by the collision, and by nothing else; the par·
ticular charges were for the cargo alone. If the adjustment of aver·
age could .have been made here, those charges would not have been
allowed against the cargo, because of the ship's fault (The Ontario,
37 Fed. 220 ; Snow v.' Perkins, 39 Fed. 335; Ralli v. Troop, 37 Fed.
890);:but as the adjustment is lawfully made under a foreign law,
which does not recognize any liability"in the ship under the ex·
ceptions of negligence in the bill of lading, and therefore. allows her
to collect these charges from. the cargo in the first instance, our
la takes note of the foreign lawas a fact, and as one of the
circumstances of the voyage on which this collision occurred, must,
in order to give complete restitution, allOW the cargo owner to reo
covet back the charge which the collision, under the foreign law
of ayel'age adjustrn.ent, has imposed upon the cargo, because that
charg'ewas the necessary result of the collision according to the
law of the destination upon the voyage on which the ship was en·
gaged. This does not at all reverse the foreign law of adjustment;
it simply recognizes that law as a fact, and the payment of average
as a necessary result of the collision. Our law, as the law of the
forum, must govern in the adjustment of damages upon a collision
happening here(The Scotland, 105 U. S. 29, 30); and hence full resti·
tutionmustbe given according to our law, alone.
Decree for the libelants, including the charges claimed.
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FELTON v. ACKERMAN.
(Circuit Court of Appeals, Sixth Circuit. April 3, 1894.)

No. 189.
1. FROM INJUNCTION.

A receiver appealed from an order of the court by which he had been
appointed, granted upon intervening petition, and restraining him from
obstructing a road which the court found to have been improperly vacated.
Held, that the appeal was consonant with the relation which ought to ex-
ist between the receiver and the court, as the petition and answer were in
the nature of an adversary proceeding in which the receiver represented
the interest of the owner of the property of which he was temporarily in
charge.

2. SAME-INJUNCTION OF PUBLIC NUISANOE.
If, upon intervening petition, it be shown that a receiver has been guilty

of a public nuisance, such as the erection of a fence across a highway, It
is the duty of the court to order its discontinuance, although the public
character of the nuisance would prevent the petitioner from maintaining
a suit thereon for injunction.

8. SAME-VACATION OF ROAD.
A receiver has no lawful right to obstruct a road which has been va-

cated by a road commissioner upon petition of certain persons said to be
resident along and in the vicinity of the road, where there has been a fail-
ure to comply with the provision of the statute (Act Tenn. 1891, p. 1) in
relation to notice, viewers, and waiver of damages.

Appeal from the Circuit Court of the United States for the South-
ern Division of the Eastern District of Tennessee.
This was an intervening petition by Leo Ackerman against Sam-

uel M. Felton, receiver of the Cincinnati, New Orleans & Texas
Pacific Railway Company, seeking to enjoin him from continuing
to obstruct a crossing. An injunction was granted by the circuit
court, and the receiver appealed.
Harmon, Colston, Goldsmith & Hoadly and Lewis Shepherd, for

appellant.
W. G. M. Thomas, for appellee.
Before TAFT and LURTON, Circuit Judges, and RICKS, District

Judge.

TAFT, Circuit Judge. Leo Ackerman, the appellee, filed an inter-
vening petition, in a case now pending in the circuit court of the
United States for the eastern district of Tennessee, wherein Samuel
Felton, the appellant, had been appointed receiver of the Cincinnati,
NeW' Orleans & Texas Pacific Railway, the lessee of the railroad
known as the Cincinnati Southern Railway, built and owned by the
city of Cincinnati, connecting Cincinnati and Chattanooga.
The petition averred that the petitioner was a butcher in Chat-

tanooga, and owned and used in his business 17 acres of land, with
a slaughterhouse on it, situate on Shallow Ford road, several miles
from Ohattanooga; that this road was his only means of reaching
Chattanooga from his slaughterhouse; that 1,200 feet from his
property, and between it and Ohattanooga, the right of way of the
Cincinnati Southern Railway crossed the Shallow Ford road; that

v.61F.no.3-15


