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removal is fixed and stable, measured in regard to the time of· its ex-
er:eise by the statute of the state when it fixes the time to answer
or. plead, or by the rule- of court where the time of pleading is so
determined in the absence of state law. The act of congress limit-
ing the time of removal would cease to be mandatory if the federal
courts are invested with power to relieve from its operation because
of the intervention of the vis major or the act of God. The court is
. clothed with no such dispensing power. The time within which the
rightot removal may be exercised is a subject for legislative, and
not for judicial, discretion. If the court may enlarge the time be-
cause the making of the application to remove has been prevented
by the act of God, it can do so only because it is clothed with discre-
tionary power to extend the time prescribed by the act of congress.
If it possesses such discretionary power, it may enlarge the time to
apply for a removal whenever, for any cause, the court might be of
opiIlionthat the delay was without fault on the part of the party
asking removal. Under such a construction the time within which
the application to remove must be made would not be prescribed by
law,but would be determined by the discretion of the court, to be
exercised, ,upon the facts of each case. In my judgment, an inflexi-
ble .l'uleoflaw determines the time within which an application to
remove must be made, and the court possesses no discretionary power
toenlargeit. This construction of the statute may at times operate
with harshness, but any other would defeat its plain language and
manifest intent.
The motion for leave to docket the cause is therefore denied, with

costs.

UNITED STATES v. MANEY•.
(Circuit Court, D. Minnesota. May 28, 1894.)

1. COURT,MARTIAL-JURISDICTION-PLEADING.
The charge on a trial before a court-martial was "conduct to the preju-

dice of gOOd order and military discipline;" the specification set up to be
proveQcertaln acts showing homicide by the accused. Held, that there
was nothing in the charge itself alleging that the accused had committed
murder; that the olfeWle charged was within the jurisdiction of the court-
martiaI, and it was for it to decide upon the validity and the sufficiency
of the 'pleadings.

2; SAME-'WRIT OF PROHIBITION.
accused is charged betore a court-martial with "conduct prejUdi-

cial to good order and military discipline," and the specification shows that
he is alleged to have committed a homicide, a plea of former acquittal
by a civil court is a defense going to the merits of the case, and not to the
jurisdiction of the court, and a civil court cannot interfere to prevent the
exercise of such jurisdiction.

8. OF CIVIL COURTS.
The power to make rules 'and regulations for the government of the

land and naval forces, and the power to establish the civil courts, were
, conferred upon congress under dilferent articles of the constitution. They
."are' independent powers; and when courts organized under those re-
spective powers are pro('eeding within the limits of their jurisdiction they
must be free from interference.
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Application of James A. :Maney for a writ of prohibition restrain-
ing a' court-martial from proceeding with the trial of said Maney un-
der the first charge and specification under examination before said
court-martial.
F. P. Blair, for petitioner.
Col. Thomas F. Barr, Judge Advocate, for the United States.
NELSON, District Judge. I shall assume that all the allegations

of fact presented in this application for a writ of prohibition are
true; that it sets forth succinctly everything that has transpired up
to this time. I have listened very attentively to the argument of
counsel in this case. It is a very interesting one. The argument
has been an exhaustive one upon the subject presented, and many
questions have been discussed which, it seems to me, it is not neces-
sary to decide. The application for the writ of prohibition, as stated
by counsel, is a novel proceeding. I think this is the first time that
the circuit court of the United States has been asked to employ this
remedy for the purpose indicated in this petition. In the case cited
by counsel (Smith v. Whitney, 116 U. S. 167, 6 Sup. Ct. 570), the
supreme court of the District of Columbia was asked tQ employ
the writ of prohibition. While it presents a very novel and in-
teresting question, and there is great doubt in my mind of power
in the court to issue a writ of prohibition, I shall concede that
there is power in this court, upon an application in a proper case,
to issue the writ. This court has no inherent power, it is true, to is-
sue the writ of prohibition, and there is nothing in the statutes of
the United States which confers, in express terms, such power. Sec·
tion 716 of the Revised Statutes does authorize this court, in aid of
its jurisdiction, to issue all writs which may be necessary for the
exercise of its jurisdiction, and "agreeable to the usages and princi-
ples of law." The power imparted by this statute must be exercised
under the qualifications indicated by the law. It is a very doubtful
question, but I shall concede, for the purposps of this decision, that
this court, even to a court-martial, has the power to issue the writ.
Now, what is the claim made by the counsel for the petitioner?

He asks this court, upon the petition presented here, to restrain the
court-martial now in session, trying the petitioner for a military of-
fense, as alleged, from further proceeding in that case-First, for
the reason that the court has no jurisdiction of the offense; second,
that the court is proceeding in excess of its jurisdiction. In other
words, that the first charge is the charge of murder, and that the
military court has no jurisdiction fo try an officer, in time of peace,
for murder, except in cases of mutiny. Counsel claims that, although
the charge is "conduct to the prejudice of good order and military
discipline," the specification which informs the accused party of the
acts which are set up to be proved states acts showing homicide by
the accused, and that, consequently, murder is charged. I cannot
.agree with counsel in such a construction of this charge and specifi-
cation. There is nothing in the charge itself alleging that Lieut.
Maney has committed murder. It is only by reading the specifica-
tion that we find homicide alluded to. The manner of stating it is



142 1'EDERAL REPORTER, vol. 61.

a .question otpleading rather than of jurisdiction. The charge
against Lieut. Maney is "conduct to. the prejudice of good order and
military discipline." The military court has jurisdiction to try that
charge, and it is for the court having such jurisdiction to decide upon
the validity and sufficiency of the pleadings necessary to bring that
charge before the court. It is a question of pleading over which
this court has no control, and which the military court must decide.
Upon the other point raised by the counsel for the accused, to wit,

that the court is proceeding in excess of jurisdiction, 1 have very
little doubt of the principle upon which that must be decided. The
supreme court of the United States in many cases has decided what
constitutes jurisdiction. Jurisdiction is the right to hear, try, and
determine a cause. I have jotted down, in a memorandum I have
here, a definition of. jurisdiction which is found in Grignon's Lessee
v. Astor, 2 How. 338. The court in that case said:
"The power to hear and determine a cause is jurisdiction. It is coram

judice whenever a case is presented which brings this power into action. If
the petitioner presents such a case in his petition that, on a demurrer, the
court would a judgment in his favor, it is an undoubted case of juris-
diction; Whether on an answer and putting in Issue the allegations
of the petition the petItioner makes out his case, Is the exercise of jurisdiction,
conferred by the filing a petition containing all the requisites, and in the man-
ner required by law."
And again:
. "The. jurisdlctioJl,of the court can never depend upon its decision upon the
merits of the cause brought before It, but upon its right to hear and decide it
at all." Ex parte'Watkins, 7 Pet. 572.
Let us now apply the principles enunciated in those cases to the

ql1estion here. Excess of jurisdiction is claimed against the court-
martial because the defendant has once been tried for the same of-
fense; that he has been acquitted, and court-martial has no right
to try him again. In all cases I know of, pleas of that character are
matters of defense, and go to the merits, and the jurisdiction of the
court does not depend upon its decision upon the merits of the cause
brought before it. It is for the court having jurisdiction to try the
charge, in the exercise of that jurisdiction, to decide all.matters,-
all questions of law or of facto-and no other court can interfere. A
case illustrating that doctrine was decided by my Brother Caldwell
upon a writ of habeas corpus, where the question of jurisdiction wa&
presented. See Ex parte Ulrich, 43 Fed. 663. In that case he said:
"Errors in law, however numerous and gross, committed by the trial court

in the cause within its jurisdiction, can only be reviewed by appeal or writ
of error in the court exercising supervisory or appellate jurisdiction.over the
trial court In the particular case. It is only where the trial court is without
jurisdiction of the person or the calise, and a party Is subjected to illegal im-
pJ;'isonment in consequence, that the writ of habeas corpus may be Invoked,
and the party discharged from the illegal imprisonment."
He also cites in that case the opinion. of the supreme court of the

United States, delivered by Mr. Justice Miller, in Ex parte Bigelow,
113 U.s. 328,5 Sup.Gt. 542, this being a case in which the plea was
that the accused ha4 been twice .put.in jeopardy for the same offense,.
in violation of the fifth to the constitution of the United
. States. The court sitid: .
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"But that court had jurisdiction of the o:trense described in the indictment
on which the prisoner was. tried. It had jurisdiction of the prisoner, who
was properly brought before the court. It had jurisdiction to hear the charge
and the evidence against the prisoner. It had jurisdiction to hear and to de-
cide upon the 'defenses offered by him. The matter now presented was one of
those defenses. Whether it was a sufficient defense was a matter of law, on
which that court must pass so far as it was purely a question of l\lw, and on
which the jury, under the instructions of the court, must pass, if we can sup-
pose any of the facts were such as required submission to the jury. If the
question had been one of former acquittal,-a much stronger case than this,-
the court would have had jurisdiction to decide upon the record whether there
had been a former acquittal for the same o:trense; and, if the identity of the
offense were in dispute, it might be necessary, on such a plea, to submit that
question to the jury on the same issue raised by the plea. 1'he same prin-
ciple would apply to a plea of a former conviction. Clearly, in these cases,
the court not only has jurisdiction to try and decide the question raised, but it
is its imperative duty to do so. If the court makes a mistake on such trial,
it is error which may be corrected by the usual modes of correcting such
errors; but that the court had jurisdiction to decide upon the matter raised by
the plea, both as matter of law and of fact, cannot be doubted."
Delay might have enabled me to have elaborated my views upon

this question, and perhaps more clearly presented them, but as I am
satisfied that the case is correctly decided, although I have grave
doubt about the power to issue the writ, I deem it proper, without
delay and without elaboration, to announce my decision. The coun-
selthinks he has no remedy; that, if this court refuses the writ of
prohibition in this case, he is remediless. But that is no reason for
issuing the writ. The constitution has conferred upon congress, in
the third article of the constitution, the power to create this court.
In the first article of the constitution, power is granted congress to
make rules for the government and regulation of the land and naval
forces. These are independent powers, derived from different arti-
cles of the constitution, and, when courts organized under these re-
spective powers are proceeding within the limits of their jurisdic-
tion, they must be free from any interference. I shall refuse the
writ of prohibition, as asked for in this case, for the reason that I
am satisfied there is no sufficient cause presented for the issuing
thereof.

UNITED STATES v. UNION PAC. RY. CO. et al.
(Circuit Court, D. Kansas. April 9, 1894.)

No. 6,886.

PUBLIC LANDS-RAILROAD GRANTS-EXCEPTED Cr,AIMS-PRE-EMPTIONS.
The mere filing of a declaratory statement, without any previous settle-

ment, as required by the pre-emption laws (Rev. St. § et seq.), was
not sufficient to cause a pre-emption claim to become "attached" to the
lands so as to except it out of the grant made to the Union Pacific Railway
Company by the act of 1864. Whitney v. Taylor, 45 Fed. 616, disapproved.

This was a suit by the United States against the Union Pacific
Railway Company, William Hoard, and others, to cancel a pat·
ent issued to that company for certain lands which, at the time
of the suit, were claimed by said Hoard under mesne conveyance
from it.



144 FEDEnAL REPORTER, vol. 61.

W. O. Perry, U. S. Atty., and MorrisCliggitt, Asst. U. S. Atty.
N. H. Loomis and A. L. Williams, for defendant.

RINER, District Judge. This is a bill in equity to cancel a pat-
ent, issued September 10, 1874, to the Union Pacific Railway Com-
pany, and to have a deed executed by one Jacob Quinn to William
Hoard, one of the defendants herein, declared void. It is alleged in
the bill that at the time the map of definite location of the Union
Pacific Railway Company, eastern division, was filed, as required by
the act of congress, a pre-emption claim had attached to the land in
controversy, and for that reason the land was excepted from the
grant to the railroad company. The evidence in the case discloses
that the map of definite location of the railroad was filed on the 8th
of May, 1867; that the land was thereafter conveyed by warranty
deeds,as follows: March 11, 1873, Union Pacific Railway Company
to Milo D. Powers; September 3, 1875, Milo D.Powers to Hartman
Berg; April 22, 1881, Hartman Berg to William H. Whitman; July
28,1883, William H. Whitman to Jacob Quinn; September 1, 1885,
Jacob Quinn to William Hoard, who now resides upon the land, and
has ever since the date of his purchase in 1885. The evidence fur-
ther ahows that on the 21st day of June, 1866, one Charles Elder
filed· in the land office at Junction City, Kan., a declaratory state·
ment as follows:
"I, Charles Elder, of Saline county,Kansas, a single man over the age ot

twenty-one, a citizen of tile United States, did on the 8th day of June, A. D.
1866, settle and improve the N. E. * of section 1, town 15 south, of range 3
west ot tbe 6th principal meridian, in the district ot lands subject to sale
at the land office at Junction City, Kansas, which land has not been offered
at public sale, ap.d thus rendered subject to private entry; and hereby de-
clare my. intention to claiIp said tract as my pre-emption right under the
provisions of said act of the 4th of September, 1841. Given under my hand
this 21st day of June, A. D. 1866. In the presence of Edward Martin.
Charles Elder."
I think the evidence establishes beyond all question that Elder

never made settlement on the in controversy, and the state-
ment in his declaration filed on the 21st of June, 1866, that he
did on the 8th day of June, 1866, settle and improve the land in con-
troversy, is not. sustained by the proof. The act of congress, of
1862, as amended in 1864, granted to the defendant railway com-
pany, within designated lines, every alternate section of public land,
designated by odd numbers, on each side of the line of road not sold,
reserved, or otherwise disposed of by the United States, "and to
which a pre-emption or homestead claim may not have attached
at the time the line of said railroad is definitely fixed." Thus we
are brought to It consideration of the question whether by the
.mere act of Elder's filing this declaratory statement in the land of-
fice, without having made previous settlement, as required of pre-
emption claimants under the laws of the United States, it can be
said that a pre-emption claim had attached to this land within the
meaning of the granting act of 1862, and that the land was thereby
excepted from the .grant to the railroad company. This necessarily
leads to an examination of the pre-emption laws of the United States,
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. and the method of initiating a claim thereunder, as distinguished
from initiating a claim under the homestead laws of the United
States. The word "attached" means, according toWebster, "to bind;
to fasten." Therefore, for a pre-emption or homestead claim to at-
tach to a piece of land, the claimant must perform the acts required
by the laws of the United States to be performed by him, to bind or
fasten his claim to the land. In other words, he must initiate his
right to the land in the way provided by law, so that, if he there-
after complies with the requirements of the statute, the inchoate
right to the land thus initiated could ripen into a perfect title. The
first thing required of a party desiring to make a pre·emption claim,
under the pre-emption laws of the United States, is to make a settle-
ment on the land in person; second, to inhabit and improve the
same; and, third, to erect a dwelling house thereon. Section 2259,
Rev. St. This he must do. He is not authorized by the statute to
make a declaratory statement until after settlement, because in his
declaratory statement he must set forth that, prior to the date of
the declaration, he has settled upon and improved the land he seeks.
An examination of the statute relating to pre-emptions will show in
almost every section that settlement is the first step required by
the pre-emption law to initiate a pre-emption claim. Thus, sec-
tion 2264 provides that, wherever a person settles or improves a
tract of land subject at the time of settlement to private entry, he
must file a declaratory statement within 30 days from the date of
settlement. Section 2265 provides that every claimant under the
pre-emption law for land not yet proclaimed for sale shall make
his declaratory statement within three months of the date of settle-
ment. Section 2266 provides, in regard to settlements which are
authorized upon unsurveyed lands, that the claimant shall file his
declaratory statement within three months from the date of the
receipt at the district land office of the plat of the township em-
bracing such pre-emption settlement. Section 2268 provides:
"Where a pre-emptor has taken the initiatory steps required by law
iIi regard to actual settlement, and is called away from such settle-
ment by being in the military service, that the time for making the
proof shall be extended," etc. Section 2271 provides that this chap-
ter shall be so construed as not to confer upon anyone a right of pre-
emption by reason of a settlement made on a tract theretofore dis-
posed of, when such disposal has not been confirmed by the gen-
eral land office. Section 2273 provides that, when two or more
persons settle on the same tract of land, the right of pre-emption
shall be in him who made the first settlement. Section 2274 pro-
vides that when settlements have been made upon agricultural
public lands, prior to the survey thereof, and it has been or shall
be ascertained, after the public surveys have been extended over
such land, that two or more settlers have improvements upon the
same legal subdivision, it shall be lawful for such settlers to make
joint entry, etc. Section 2275 provides, where settlements with
a view to pre-emption have been made before the survey of the lands
in the field which are found to have been made on sections 16 and

v.61F.no.2-10
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shall be subject to the pre-emption claim of such
,. settlers.' !Thus it will be seen that settlement is made the initiatory
step by the laws of congress to secure to a party the right of pre-
emption. Indeed, it is so declared by the statute in section
'22H8. This section provides, "when a pre·emptor has taken the
initiatory steps required by law in regard to actual settlement,"
he shall have the right, etc. It is not unusual for a number of de-
claratory statements to be :filed on the same piece of land; but there
can be but one pre-emption claim attached or fastened to the land,
and that, as declared by-the statute, shall be the one in which the
first settlement was made. The language of the granting act does
not recognize more than one pre-emption claim to a particular piece
of The language is, "And to which a homestead or pre-emp-
tion claim may not have attached." That means a claim which is
fastened to the land in the manner provided by law, so that if the
subsequent steps in the matter of proof and payment are complied
with· the inchoate right thus initiated might ripen into a perfect
title. No man could get a perfect title to land under the pre-emp-
tion laws without settlement. That is the first thing to be done.
If he settles, he may have this right, and may file his declaratory
statement within 30 days in one case, or within three months in the
other two cases, or even ata later period, if no other rights have in-
tervened. Johnson v. Towsley, 13 wan. 90.
In the case abo'\"e cited the record disclosed that settlement was

made eight months prior to the time the declaration was :filed;
yet the supreme court held that the claim was a valid one, no rights
hanng intervened, and that he might then file his declaration. A
very different proceeding is required to initiate a homestead entry.
Under the homestead lawl!!, the first step required of the person ap·
plying to make a homestead entry il!! that he shall make affidavit
before and receiver that he is the head of a family,
etc., and that the application is made for his exclusive use, and that
it is his purpose to settle and cultivate the land, and that he does
not make the entry for the use or benefit of any other person. Upon
filing this affidavit with the register or receiver, and on payment of
$5 if the entry is for 80 acres, or $10 if it is more than 80 acres,
he shall be permitted to enter the land specified in his application.
Thus it wi11be seen that, before he can initiate any right under the
homestead laws, he must make this affidavit and payment, and
then, and not until then, is he allowed to settle upon the land for
the purpose of securing any rights under the homestead laws.
Counsel for the government contend that the question of settlement
is immaterial, that the granting "act does not require that the claim
shall be a lawful one, or that it shall be initiated properly or other-
wise. It is sufficient that there is a Claim (pre-emption or home-
stead) that may have attached." I do not see how it can be said
that a pre'emption or a· homestead claim has attached (that is, fas-
tEmed) to a piece of land until the party has performed the acts re-
quired by law to initiate his right. True, he may not be able to per-
fect his title because of his failure to comply with the requirements
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of the statute subsequent to settlement, and such failure would not
operate to take the land out of the exception in the granting act,
because if he had made a settlement with intention to pre-empt
the land, that being the first act required by the statute, the pre-
emption claim by virtue of that act had attached to the land, and
it was therefore excepted. The same would be true in a home-
stead if he had filed the affidavit and made the payment which is
required by statute as the first step. In either case, subsequent fail-
ure to make the proof and payment in order to get a perfect title
would not have the effect to take the land out of the exception
mentioned in the granting act. In the case of Hosmer v. Wallace,
97 U. S.; at page 779, !ir. Justice Field, delivering the opinion of the
court, says: "To create a right of pre-emption there must be set-
tlement, inhabitation, and improvement by the pre-emptor." If
there can be no right of pre-emption without settlement, how can
it be said that a pre-emption claim attached to the land by the
mere filing of the declaration where no settlement was made, and
where if the party performed each successive step thereafter, as
required by the statute, yet his title must necessarily fail. But
counsel for the government in his brief says: "The mere filing ex-
hausted the right of the person filing a declaratory statement. The
pre-emption right was thus exhausted by having been used or ex-
ercised. If such filing was not a claim, what was it? If it did not
attach to the land, why did it withdraw the land from further or
other sale, and why did it prevent another pre-emption or home-
stead claimant from filing on the same land in utter disregard of
this prior filing? Why was a contest or proceeding of any nature
to declare the entry invalid necessary if a claim did not attach by
the mere act of filing, and if a claim did attach as against a subse-
quent pre-emptor or a homestead claimant to the same land? Why
did not such claim attach as to the defendant railway company?
The trouble with this proposition, and with the questions pro-
pounded in connection therewith, is, first, that the lands in the case
before us were not subject to private entry, as appears affirmatively
from the declaratory statement, and therefore the filing of this
declaratory statement did not exhaust the right of the person
filing it. See Johnson v. Towsley, 13 Wall. 89, 90. To the
first question I answer that the filing of this paper amounted to ab-
solutely nothing, so far as acquiring any right of pre-emption by
reason thereof is concerned. The other questions contained in the
paragraph above quoted from the plaintiff's brief are easily an-
swered. The filing of this paper did not withdraw the land from
further or other sale, and did not prevent another pre-emption claim-
ant from filing on the same land in utter disregard of this prior
filing, and no claim attached as against a subsequent pre-emptor, or
a homestead claimant to the same land. It is no unusual thing for
two or more persons to file declaratory statements in the land offices
of the United States, claiming settlement and improvement upon
the same piece of land. But the statute provides, in such case, "the
right of pre-emption shall be in him who made the first settlement."
In regard to the Dunmeyer Case, infra, I wish to be understood
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tha.tmy.,.,SHg..•... gestion.s at t.he hearing wen.t to the exte.nt only of indi-
tWit: if .ip.e principles in that case were to be

applied ,to ••. claim, it would be obiter, for the reason
that the did not have the pre-emption law under considera-
tion in .thaf case. There was no question arising in the case with
referellce ito .the pre-emption law, but the question, and the sole

as to when a claim attached under the homestead laws
of the United States. A careful examination of that case, however,
will disclose that the court did not attempt in any way to discuss or
to any rule applicable to a pre-emption claim, and made no
suggestion whatever as to when or how a pre-emption claim would
attach to.a piece of land, but, on the other hand, confined its dis-
cussion strictly to the case before it, namely, to a homestead. That
is why Mr. Justice Miller, in writing the opinion, in the closing para-
graph said that the word "attached" "did not mean mere settlement,
residence, or cultivation of the land; but it meant a proceeding in
the proper land office, by which the inchoate right to the land was in-
itiated. Itmeant that by such a proceeding a right of homestead
had to that land, which could ripen into a perfect title by
future residence and cultivation." He was there discussing a home-
stead entry, in which, under the laws of the United States, the first
step to initiate the right was a proceeding in the land office. A
homestead entry could not have been initiated by settlement, resi-
dence,Qf cultivation. By settlement, residence, or cultivation a
right of hemestead could not have fastened to the land which
could ripen into a perfect title. But by a proceeding, and only by
a proceedfng first, had in the land office, and followed up by future
residence and cultivation, could the right of homestead fasten to
the land in such a way that it could ripen into a perfect title. On
the other hand, the same learned judge, in announcing the opinion
of the court in Johnson v. Towsley, held that a pre-emption claim
was initiated by settlement, and, although the party neglected to file
his declaratory statement in the land office for a period of eight
months after the date of his settlement, yet, by reason of his set-
tlement upon the land, he had initiated a right of pre-emption,
and that his right thus initiated was not barred from the mere fact
that he neglected to file his declaratory statement within the time
prescribed by the statute, no rights having intervened.
I have examined every case I could find which would tend to

throw any light upon this question, and with one exception have
been unable to find any case which goes to the extent
for by the government in this case. That exception is the case of
Whitney v. Taylor, reported in 45 Fed., at page 616. In that case
the learned judge holds that by the mere filing of a declaratory
statement a pre-emption claim attached to the land, and, in sup-
port of his view, he. cites the cases of Railroad Co. v. U. S., 92 U.
S. 734; Newhall v. Sanger, Id. 761; Railway Co. v. Dunmeyer, 113
U. S. 629, 5 Sup. Ct. 566; Railroad Co: v. Whitney, 132 U. S. 357,
10 Sup. Ct. 112. An examination of these cases will disclose that
they were either homestead entries or reservations under Indian or
Mexican grants, and that in no one of them was the pre-emption
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laws under consideration. In the course of the opinion the learned
judge, in commenting upon these cases, says:
"It is true that in several of these cases there was either a valid home-

stead claim initiated by settlement followed by an entry, or a pre-emption
claim initiated by a settlement followed by a declaration of intention to pur-
chase; but the decisions are based upon the fact of the filing of the declara-
tory statements In the proper land office."
The trouble about this statement is that a homestead claim can

never, under the laws of the United States, be initiated by a set-
tlement followed by an entry. Upon the other hand, it must be
initiated by an entry followed by a settlement. Hence the deci-
sions in homestead cases are properly based upon the fact of filings
made in the land office, for that is the first step required by the stat-
ute to initiate a homestead entry, while, as I have already shown, a
very different proceeding is required to initiate a pre-emption
claim, the first step being a settlement with three months to file
the declaration after settlement. In the first case, a homestead en-
try attaches by reason of the filing; in the second case, a pre-emp-
tion attaches by reason of the settlement. In the case of a home-
stead, the filing segregates the land from the public lands of the
United States, and the inchoate right to the land is initiated by
that act. In the case of a pre-emption, the settlement segregates
it from the public lands of the United States, and the inchoate
right is initiated by that act.
Where a homestead claim had attached by reason of the filing in

the proper land office, or where a pre-emption claim had been
initiated, and therefore attached to the land, by settlement at the
time the map of definite location was filed, the land was excepted
from the grant, no matter if the parties did thereafter fail to comply
with the laws and to perfect their title. 'If the entry was canceled
for that reason, the land would not go to the railroad company,
but would be open for settlement. But without settlement and im-
provement, in the case of a pre-emption, no claim whatever attached
to the land.
The testimony shows that the defendant Hoard purchased this

land in good faith, relying upon the patent from the government
to the railroad company; that he at the time of his purchase paid
$5,000 for the land; that he has since made valuable and expensive
improvements thereon. In making his purchase, I think he had the
right to rely on the patent as being an act of the government which
was final and controlling as to the title. Under the facts of this
case, I must decline to give my consent to a decree which would de-
prive him of the benefits of his investment and years of labor, unless
the court of appeals shall by its mandate direct me to enter such a
decree. A decree will be entered in this court dismissing the bill
.and allowing an appeal.
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(CircuIt Oourt of Appeals, Fifth CircuIt. April 17, 1894.)
No.2l2.

L ApPEAL-INSUFFICIENCY OF TRANSCRIPT.
An appeai will not be dismissed for insufilciency of the transcript where

the recordlil were burned while the case was pending below, and the tr8Jl8o
cript contains all the subsequent proceedings, and so much of the prior
record as has been re-established, and no one of the several appellants was
to blame for Dot fully re-establlshing it.

I. MOBTGAGBs-PAYMENT OF OOUPONS.
A decree of foreclosure· provided, In accordance with the terms of the

mortgage, the purchase money should be applied "first to the pay'
ment in full,if It be sufilclent, or. It not, to the payment, pro rata, of all
defaulted coupons"·belonglng to the bonds secured, and the balance, if any,
to payment of the bonds. Held, that & decree of distribution of the pro-
ceeds of .tlle sale which. directed a pro rata payment on the bonds them-
selves, before paying the interest coupons due, was erroneous.

a. SAME-CREDITS.
Where the decree confirming a mortgage sale allows the purchaser a

credit by reason of a certain receipt filed by him, it Is error to reject such
credit in the subsequent decree distributing the proceeds of sale.

.. SAME-CLAIMS PRIOR TO RECEtvERSHIP.
UPQn the SlUe of & railroad on foreclosure, It is error to direct payment

of claims for suppIles furnished prior to the receivership out of the pur·
chase money, where no provision was made for such payment when the,
receiver was appointed, and there Is no evidence that current earnings,
before or after his appointment, were diverted to paying interest on the
bonded debt.

I. SAME-TAXES ON FORECLOSURE.
The purchaser of propertY 011 foreclosure is entitled to a credit for taxes

paid by him only where the taxes were a llen on the property; and where
the date of the assessment does not appear, that being the date when the
llen attaches (Sess. Acts .Fla. 1887, Act. No.1, • 42), it cannot be IJ&Id that
the refusal to allow him such a credit is error.

Appeal from the CirouitCourt of the United States for the North·
ern District of Florida.
This was a suit for foreclosure by William Bayard Cutting against

, the Tavares, Orlando & Atlantio Railroad Company, in which the
Florida Central & Peninsular Railroad Company intervened. From
certain decrees made in the cause, the interveners appeal.
WIlliam Bayard Cutting, as trustee, brought suit in the circuit court against

the Tavares, Orlando & Atlantic Rallroad Company to foreclose a mortgage
on thlrtY·two miles of road in .Orange county, state of Florida. The mort·
gage was given to secure the payment of two hundred and fiftY-six (256)
bonds of one thousand dollars each, with interest at eight per centum per
annum. Such proceedings were had in said suit that on the 24th of Decem·
ber, 1890, a deCleeof foreclosure and sale was rendered. The decree pro-
vided, among other things, as follows: "At the conclusion of the sale, all de-
posits shall be returned except the deposit of the bidder to whom the prop-
erty shall be struck of!, and he shall have credit for the amount thereof, as
a payment In cash on account of the purchase price. In addition to the
said deposit of ten thousand dollars, so much of the purchase money as shall
be necessary to pay of! all obligations, if any there be, Incurred by the re-
ceiver under the orders of this court, which shall then have come due and
payable, shall be paid in cllsh, and the receiver is hereby ordered to fur-
nish to the master, a.t least dve days before the sale, a sworn statement of


