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of.Birmingham;l rA.la....;.;.wais required by an ordinance of that city
to remove its poles and wires from the street on which the lot of
defendant in error is situated, and to place them on the sidewalk
in front of the lot. 'rhe trees that were cut were on the sidewalk,
about 31 feet from the curbstone, and were from 12 to 16 inches
in diameter. The plaintiff in error claims-and tends
to prove-that, in complying with the ordinance, it became neces-
sary to cut and remove many of the limbs of the trees, in order to
move the poles and wires inside the curb on the sidewalk, and to
prevent their interference with the wires after the poles were
removed, and the wires suspended on them. The mayor of the
city was informed of this, and he promised to obtain the consent
of the owner of the lot for the trees to be cut. Subsequently, the
mayor, having failed to see the owner and obtain such consent, sent
an officer of the city fire department to superintend the cutting
of the. trees, and under his direction the work was done by the
employes of the plaintiff in error. It does not appear that the
trees were cut more than was necessary to properly suspend said
wires. There was also on the same poles a fire alarm telegraph wire,
the property of the city, and used in connection with the fire depart-
ment. This wire was also removed with the poles and wires of
the plaintiff in error, and was below and nearer to the tops of the
trees than the wires of the plaintiff in error. The ordinance of the
city of Birmingham, before referred to, was in evidence. On the
case made, there is no liability, in this suit, on the plaintiff in error.
The court, in our opinion, erred in sustaining the demurrer to the
special plea in the charge given to the jury, and in the refusal to
give· the charges requested by the plaintiff in error, and set out
in this opinion. Reversed and remanded.

GIANFORTONE v. CITY OF NEW ORLEANS.

(Circuit Court, E. D. Louisiana. April 7, 1894.)

No. 12,074.
1. MUNICIPAL CORPORATIONS-WRONGFUL DEATH-MOBS.

A statute making municipal corporations liable for the destruction of
"property" by mobs (Rev. St. La. § 2453) does not include liability for tak-
ing of life.

2. SAME-CONSTRUCTION OF STATUTE.
Tbe Louisiana statute providing that "every act wbatever of man that

causes damage to another obliges him by wbose fauit it bappened to
repair it," and furtber expressly giving an action for wrongfully causing
deatb (Civ. Code, art. 2315), does not render the city of New Orleans liable
to a wife for the killing of ber husband, while in prison, by a mob, tbrough
the negligence and inefficiency of the police; for liability of a municipal
corporation in respect to negligence of its officers or agents in the exer-
cise of its governmental, as distinguished from its private, powers, Is not
to be inferred from any doubtful language.

Action by Giuseppa Gianfortone, widow of Pietro Monasterio, and
as tutrix of her minor children, to recover· damages against the city
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of New Orleans for permitting the killing of her husband by a mob.
Heard on exception of no cause of action.
Henry Chiapella and Sambola & Dueros, for plaintiff.
E. A. O'Sullivan, Atty., for defendant.

PARLANGE, District Judge. This is a suit in damages against
the city of New Orleans, brought by Giuseppa Gianfortone, widow of
Pietro Monasterio, on her own behalf and as natural tutrix of her
minor children, issue of her marriage with said Monasterio. The
petition alleges that Monasterio,. together with other persons, was
arrested on the charge of having murdered the chief of police of
New Orleans; that he was prosecuted, together with said other
persons, for said crime, before the criminal district court for the
parish of Orleans,-the trial resulting in a mistrial as to
and two of his coaccused, and in a verdict of acquittal as to six of
his coaccused; that immediately after said verdict, a conspiracy was
formed by a certain body of men, unknown to the petitioner, with
the avowed purpose of setting at naught the findings of the jury in
the criminal district court, and with the sole purpose of taking the
law into their own hands, and of summarily, and without trial,
destroying, by wholesale slaughter, the lives of Monasterio and his co-
accused, all of whom were then incarcerated in the parish prison;
that, in pursuance of said conspiracy, a mass meeting was called
for the next day at Clay statue, on the main street of the city, which
assembly was advertised in the morning newspapers of the city;
that in answer to said call a crowd congregated at said place, where
inflammatory speeches were made, and that, after the passions of the
mob had been aroused, it moved in a body to the parish prison; that
some 40 or 50 armed men, whose names are unknown to the peti-
tioner, preceded the main body of rioters, and secured admission in-
side the walls of the prison by breaking open a rear door of the build-
ing, meeting with no resistance from the police authorities; that said
armed body took possession of the prison, and shot down and killed
Monasterio and 10 of his coaccused.
The petition further avers that if the mayor and chief of police

of the city, upon reading in the newspapers the advertisement of the
proposed mass meeting, had taken the proper steps for the protec-
tion by the police of the parish prison, as well as the lives of the
prisoners, the riotous assemblage would not have organized, nor
have proceeded to the parish prison, nor have taken the same,and
the slaughter would have been prevented; that the parish prison is
a massive building, easy to defend by a handful of disciplined police-
men, for a time, at least, and until the militia of the state, or other
police assistance, could have been summoned; that, from the place
where the mass meeting was held, to the parish prison, no police
officers were stationed, with instructions to arrest the march of the
mob; that the police force at the parish prison was insufficient, im-
perfectly armed, and demoralized, and yielded easily to the mob;
that the safety of the prisoners might have been provided for by their
prompt removal to another prison; that the mayor was not in his
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officethatbiorning, and: oould not be found, and that he no in·
structions to the police to disperse the mob; that the mayor is the
chief magistrate and chie.f of the <lity, is at the head of the
police force, and is charged with the duty of seeing .the laws exe-
cuted, and of preserving peace and good order within its limits; that
the. chief. of police, next in command to the may()r, was equally
derelic'tin his. duties, and was, together with the mayor, and all of
the dep1'1ties, and. subordinates, guilty of gross

culpable. negligence; . aJld that .by reason thereof,
and of their :.tailure to of their respective offices,
the city of New Orleans'l'S liable in damages to the petitioner in the
sum of ,10,000, ona,ca.l1Seofaction which had accrued to said
Monasterio, and his death, and become vested in
petitioner, individually alid as mother and tutrix.
Act No. 51 of 1855 (ndwsection 2453, Rev. St. La.) prQvides that ,

"the different municipal in th\s state shall be liable for
damages dOM to propeM1 by mobs or riotous assemblages in their
respective limits." . AntE!ttor to the enactment of this statute, there
was no liability, under the law of Louisiana, on the part of munici-
pal corporations, for the destruction of property by mobs. In 1855
a similar statute was enacted in the state of New York, and as late
as the year 1865, a vigorous attack was made upon its constitution-
ality, but its validity was .sustained by the court of appeals of that
state. See Darlington "i. Mayor, 31 N. Y.164. This case is of much
value and interest, as, setting forth the history of the legislation by
which municipal corporations are made liable for the destruction of
property by mobs. Judge Dillon, in his work on Municipal Cor-
porations (volume 2, § 959), says: "Public or municipal corporations
are under no common-law liability to pay for the property of individu-
als destroyed by or riotous asseinblages, but in such case the
legislature may constitutionally give a remedy:" [Numerous cases
cited.)
"At common law • •.,. a municipal corporation is not liable

for the destruction of property by a riotous assemblage of persons, or
for the neglect of its officers in not preserving the peace, and prevent-
ing such destruction. But this doctrine is not in accordance with
sound public policy, and has been changed by statute in many of the
states. • • • But the right to demand reimbursement from a
municipal corporation for damages caused by a mob is not founded on
contract. It is a statutory right, and may be given or taken away
at pleasure." [Numerous cases cited.] 15 Am. & Eng. Ene. Law,
verbis "Municipal Oorporations," p. 1158.
It is therefore clear that,in the absence of a statute, municipal cor-

porations are not liable for the destrnction of property by mobs, and
I have stated that as late as the constitutionality of such a
statute was contested. 'Even now, in a number of 13tates, there are
no statutes imposing the liability upon municipal corporations.
Act No. 51 of 1855 cannot be construed so as to include within its

purview loss of life caused by a mob. It was not until the enact-
ment of Act No. 71 011884 that an action could be maintained in
this state for damages caused by the death of a human being. See
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Vredenburg Case, 33 La. Ann. 627; Van Amburg Case, 37 La. Ann.
651. As, prior to 1855, municipal corporations were not liable for
any acts of violence committed by a mob, it is beyond question that,
when the legislature enacted Act No. 51 of 1855,-our jurisprudence
then being that no damages could be had for the loss of a human life,
-it was not contemplated that such an action as this one could
be maintained under that statute. By no possible intendment could
"property," in 1855, have been. made to include a human life. As,
neither by the common law nor by the civil law, could the price of a
human life be sued for, and as it has been shown that there is no
implied liability on the part of municipal corporations for any acts
of violence committed by mobs, it is perfectly clear that if the
legislature, in 1855, had intended to innovate in both respects, it
would have done so clearly. It is also evident that Act No. 51 of
1855 does not provide for terror, or other injuries to feelings, caused
by mobs. That act being the only statute of Louisiana mentioning
municipal corporations by name with regard to torts, if the city of
New Orleans can be held liable in this action, it must be by force of
some other law. I understand that all claim that this action is
based on the act of 1855 is abandoned, but it is urged that the city
of New Orleans may be held liable under article 2315, Civ. Code
La., as amended by Act 71 of 1884, which article now reads:
"Every act, whatever, of man that causes damage to another obliges him

by whose fault it happened to repair it; the right of this action shall survive
in case of death in favor of the minor children or widow of the deceased, or
either of them, and in default of these, in favor of the surviving father and
mother, or either of them, for the space of one year from the death. The
survivors above mentioned may also recover the damages sustained by them
by the death of the parent or child, or husband, or wife, as the case may be."
In support of the view that the city is liable in the present action

under article 2315, Civ. Code, the plaintiff cites cases which she con-
tends were decided against the city by virtue of that article of the
Code. The particular cases cited may have been decided under
article 2315 of the Civil Code, or they may have been based upon the
implied liability of municipal corporations. However this may be,
those cases bear but incidentally on the matters in hand.
The solution of the question presented in this case is free from

difficulty, and results from making a clear distinction between those
powers and duties of the city of New Orleans which are private, and
those which are public or governmental. It must be borne in mind
that the city of New Orleans is not sued in this action for any com-
mission or omission by it in its corporate capacity. It is being sued
for the neglect of duties of its officers.
"So far as municipal corporations of any class, and however incorporated,

exercise powers conferred on them for purposes essentially public,-purposes
pertaining to the administration of general laws made to enforce the general
polley of the state,-they should be deemed agencies of the state, and not sub-
ject to be sued for any act or omission occurring while in the exercise of such
power, unless by statute the action be given. In reference to such matters,
thE'Y should stand as does sovereignty, whose agents they are,-subject to be
sued only when the state, by statute, declares they may be. In so far, how-
ever, as they exercise powers not of this character, voluntarily assumed,-
powers intended for the private advantage and benefit of the locality
and its inhabitants,-there seems to be no suflicient reason why they should
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be relieved from that liabUlty to suit and measure of actual damages to
which an individual 01' private corporation exercising the same powers, for
purposes essentially private, would be liable." 15 Am. & Eng. Ene. Law, verbis
"Municipal Corporations;" p. 1141, andcnses there cited.

the federal nor the state governments are liable for the unauthor-
ized torts of their offifers,. and municipal corporations are entitled to the same
exemptions when they act in a goverlimental or political capacity. But when
the tort is committed in the performance of some municipal or corporate duty,
which 1s private in 1ts nature, the corporation is liable." 19 Am. & Eng. Ene.
Law, vel'bis "Public Officers," p. 514, and .cases there cited.

Field, in his work on the Law of bamages (page 33, § 37), says:
"The 1;rQ.e doctrine is that the powers conferred in the sections we have

been cOIi\sidering are of a legislative and governmental nature, for a defective
of which the city cannot be,held liable. In discharging these legis-

lative functions, the city llcts as a qUllsi sovereign, and is not responsible for
a neglect or nonperformance of its officials or agents."

.. from anthoritative text writers to the same effect as the
just made could be
years ago, in the case of Stewar1; v. New Orleans, 9 La.

Ann. the of.Louisiana distinctly recognized the
doctriDec that a municipal corporation, in the exercise of power which
it for public purposes, and which it holds as part of the
country,enjoys the exemption of ,government from responsibility for
its own acts, and for the acts of its officers deriving their authority
from the sovereign power. The suit was against the city of New
Orleans for the value of a slavewr()ngfully and unjustifiably killed
by the police of the city, in a police raid ordered by the chief of
police. ,The supreme court, in reversing the judgment against the
city rendered by the lower court, said:
"The judgment we think erroneous, and the error results from a failure

'" "'. to make the proper distinction. between the liability of a municipal
corporation for aets of itsoflicers .in the exercise of powers which it pos-
sesses for pUblic purposes,. and .. holds as part of the government of
the country, and those which are conferred upon it for private purposes.
WithiJi the sphere of the former, it enjoys the exemption of government from
responsibility for its own acts, 'and the acts of its officers deriVing their
authority from the sovereign power [citing authorities], whereas in the latter
it is answer.able for the acts of those who are, in law, its agents [citing
autboritil*l]. • • • The inquiry which is next presented is whether the
powers ·tittderwhich the officers of the municipality acted were conferred
for public purposes. If so,: it follows that the city is not liable for the acts
of its officers, .even though illegal, or of such a character as to subject the
officers tbemselves to liability. The act of 1805, incorporating the city of
New Orleans, provides 'for the appoiJitment of a mayor, recorder, and alder-
men, and such subordinate'ofl'icers 'for preserving the peace and well ordering
the affairs of the city, as the council shall direct: Through all the changes
of city government, this power has been continued, and the conclusion, there-
fore, that these powers are governmental, is strengthened by the fact that
the constitutions of 1845 and 1852 both provide that 'the citizens of the city
of New Orleans shall have the right of appointing the several public officers
necessary for the administration of the poUce of said city, pursuant to the modes
of election which shall be provided by the legislature. •.• .' (Article 128,)
So that the right of regulating the police of the city of New Orleans does not
rest alone upon legislative permission, but is authorized by the constitution
itself. Under these sanctions, watchmen are appointed as a necessary branch
of the police of the city., Their dutiea a1'e the preaervation oj public order and
tranquility, and the cit'll, in appqinting them, exerci8ed a g01Jernmental junction, con.
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ferred upon it, in its public 0'1' municipal character, for public purposes, exclusively,
and is not, t1terefore, liable fo'l' the acta oJ'its ojftcers. " (Underlining mine.)
It is to be specially noted that article 128 of the constitution of

1845, just cited, or its equivalent, has existed in all the constitutions
of this state, except that of 1868. State v. City of New Orleans,
41 La. Ann. 173, 6 South. 592. The present constitution and the
city charter of 1882 botli recognize the city of New Orleans as one
of the political divisions of the state, and as one of the arms of
sovereignty for governmental purposes. In the case of Egerton v.
Third Municipality of New Orleans, 1 La. Ann. 437, decided in 1846,
the supreme court of Louisiana said:
"It is a remarkable fact .. .. .. that the people of Louisiana, in conven-

tion assembled, have twice considered the local government of this great
metropolis as too important to be placed among those subordinate institutions,
and have recognized the city of New Orleans, in its corporate capacity, as
entitled to peculiar political powers and privileges. The right of the citizens
of the city of New Orleans to appoint the several public officers necessary for
the administration of the police of said city, '" .. .. and the right of the
officers thus appointed to be commissioned as justices of the peace, and to
exercise such criminal jurisdiction for the punishment of minor crimes as the
legislature may vest in them, are secured and rendered permanent by article
128 of the state constitution. Those political franchises stand upon the same
ground as any other constitutional power, and the city of New Orlean,s and its offi-
cers are, for purposes of police and good order, and for the punishment of mirwr
crimes and offenses, permanent functionaries of the government." (Underlining mine.)
This decision was rendered under the regime of the constitution

of 1845, and the recognition of the local government of the city of
New Orleans in the constitutions of 1812 and 'of 1845, which the
supreme court said was "a remarkable fact," has since then been
emphasized by further recognition in the constitutions of 1852 and
1879.
The Stewart Case, above cited, was affirmed, and its doctrine de-

clared conclusive, in the case of Lewis v. New Orleans, 12 La. Ann.
190, which was a suit against the city of New Orleans for the value
of a slave incarcerated in the parish prison by order of his master,
the city deriving a pecuniary profit by receiving from the master a
per diem compensation for keeping the slave incarcerated. The
slave having fallen sick, and the master not being notified, the ac-
tion was brought to recover the slave's value from the city, because
of the gross negligence of the jailer, the agent of the city. It will be
noticed that the legal aspects of the Lewis Case are almost identical
with the present case. The supreme court held:
"The power of the corporation to erect a police jail, to employ officers to

Buperintend it, and to pass ordinances for its government, is. in effect, a power
granted for publ£c pUrpO.le8; and not private benefit or advantage. * * *
According to the principle announced in Stewart v. New Orleans, 9 La. Ann.
461, and which we consider conclusive upon the subject. the ci/Ij cannot be !leld
liable in the present ca.le for t!le nonfeasance 0'1' m£sfea8ance of the officers of tlte
poUcejail." (Underlining mine.)
The doctrine of the Stewart Case was again affirmed in Bennett v.

New Orleans, 14 La. Ann. 120. The court said:
"It seems to be a well-settled principle in respect to the jurisdiction of courts

that the sovereign cannot be sued without his consent. * .. .. This exemp-
tion from liability on the part of the government has been extended to munici-
pal corporations vested with, and exercising portions of, the sovereign power,
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,for the,r,eason that'such corporations are the rexn-eSeIltatives of th'e
government, and that'theIr e'xemptionfrom tluit is necessarY'to make the pre-
, rogative available to the gpvemment iblelf;" citing Stewart Case and other
cases.
In Howev.;New Orleans, 12 La. Ann. 482, the supreme

court. of 'LOpisiana said: . .
"The city is no general wlU"rantor against the' acts of indivIduals; • • •

Its pOli()6 IllRy be applied to', the purpose of preventing injuries, but if such
police 8" in tlleir judgment, or if inJurie, are occasioned beca use tlley are ii, efficient
in the exerclae of the puwert with which they are vested, the city at large cannot be hetil,
ruponsibl6 for ,acts of taira, pel'8Qn8, which•. under a more sagacious and efficient
police. might p088ibly have been prevented." (Underliningmine,)
In the case of New Orleans, M. & O. R. Co. v. New Orleans, 26

La. Ann. 478, the supreme court of Louisiana again recognized the
doctrine that a municipal corporation possesses two classes of rights,
(-public and .. ):n all that relates to the one class, it is
merely the agent of the 'state, and subject to its control,-and that,
as to the other class, it is the agent ofthe inhabitants of the place,-
,the corporators. The court adopted the language of Judge Dillon,
to the effect that municipal corporations, possess'a double character,
.-the one, governmental,legislative, or public; the other, in a sense,
proprietary orprivate,---and that the distinction, though sometimes
difficult to trace,.is highlyhnportant, and is frequently referred to,
.particularly in the cases relating to the implied or common-law lia-
bility of munietp81 corporations for the negligence of their servants,
agents, and officers in the execution Of corporate duties and powers.
The distinction, which is fully recognized by the supreme court

of Louisiana, between the public and the private powers and ob-
ligations of municipal cOrporations, has been just as fully recognized
by the highest courts of many of the states. I refer only to a few
of the many cases which state the distinction: '
The case of Western College v. Oity of Cleveland, 12 Ohio St. 377,

was an action against the city of Cleveland for damages caused
to property by; a mob. There being no statute in Ohio similar to
the Louisiana Act No. 51 of 1855, it was attempted to hold the city
of Cleveland responsible by reason of its city charter, which pro-
vided that:
"It shall be the duty of the city council to regulate the police of the cit.I/, preserve

the peace, prevent aisturban.ces and disorderly assemblages." (Underlining mine.)
The supreme court of Ohio held that the duty intended was that

properly appertaining to an administrative and legislative body
acting in the government ofa city,-the making regulations, by-laws,
and ordinances for the Pllrposes specified, to be enforced by the ap-
pointment ofofficers,-and that neither on general principles, nor
from the effect of that enactment, was the city of Cleveland respon-
sible for the destruction of property by a riotous assemblage, or for
the neglect of the officers in not preserving the peace, and preventing
sudh destruction; The court said:
"It is the duty of the state government to secure to the citizens of the state

the peaceful enjoyment of their property, and its protection from wrongful and
violent acts. For the proper discharge of this duty, power is delegated in
different modes. One of these is the establishment of municipal corporations.
Powers and privileges are also conferred upon municipal corpora'tions to be ex-
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ercised for the benefit of the individuals of whom such corporations are com-
posed, and, In connection with these powers and privileges, duties are some-
times speciftcaIly imposed. It Is obvious that there Is a distinction between
those powers delegated to municipal corporations to preserve the peace, and
protect persons and property, whether to be exercised by legislation or the ap-
pointment of proper officers, and those powers and privileges which are to be
exercised for the improvement of the territory comprised within the limits of
the corporation, and Its adaptation to the purposes of residence and business.
As to the first, the municipal corporation represents the state,-dlscharglng du-
ties Incumbent on the state. As to the second, the municipal corporation rep-
resents the pecuniary and proprietary Interests of Individuals. As to the first,
responsibility for acts done or omitted is governed by the same rule of re-
sponsibility which applies to like delegations of power. As to the second, the
rules which govern the responsibility of individuals are properly applicable."
A demurrer to the petition was sustained.
The case of Ul.rich v. City of St. Louis, 20 S. W. 467, decided by

the supreme court of Missouri, was an action in which the plaintiff
alleged that, while incarcerated in the workhouse of St. Louis, he
was disabled for life by the negligence of the jailer. A general de-
murrer having been filed to the petition, the demurrer was sus-
tained by the lower court, and the cause dismissed. The action of
the lower court was sustained by the supreme court. In the course
of its decision the court said:
"The rule of law is well settled in this state that a municipal corporation is

not answerable in damages for the negligent acts of Its officers In the ex-
ecution of such powers as are conferred on the corporation for the public
good;" citing cases.
The court cited approvingly the language of Judge Dillon, as

follows:
"The police regulations of a city are not made and enforced in the interest

of the city, in its corporate capacity, but In the interest of the public;" citing
numerous cases.
In the case of Rusher v. City of Dallas, 18 S. W. 333, decided by

the supreme'court of Texas, it was held that a complaint, in a suit
against a city, which alleges the arrest of the plaintiff by a city
policeman for a supposed violation of a city ordinance, of which vio-
lation he was in fact innocent; that the arrest was made without
a warrant or an affidavit; that unnecessary violence was used by
the policeman; and that the policeman was incompetent, to the
knowledge of the city,-states no cause of action. The court said,
inter alia:
"A distinction is made where the act Is done in promotion of the interest

of the city, In its special corporate rights, and when done In the Interest of 'the
public. Where a city has special powers granted by charter, other than those
concerning the public good and government of its citizens, so that Its officers'
acts thereunder are the acts of agents, and not of public officers, the city may
become liable; but not where the act Is that of an officer in enforcing ordi-
nances of social government, or a general law of the land."
InWhitfield v. City of Paris, 19 S. W. 566, decided by the supreme

court of Texas, where a policeman appointed by the city to kill dogs,
negligently and recklessly discharged his gun at a dog, and seriously
injured the plaintiff, a demurrer to the petition was sustained, and
the action of the lower court affirmed by the supreme court. The
court said:
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of theordll)aJ;lce referred. to II) the petition [an ordinance di-
killing of dogs by a policemanlwasap.exercise. by the city of its

ppllce,lwwer.. Its purpose was to secure thtl safety,'health,and welfare of the
whose act was c()mplllip.ed of was not, therefore, a mere

servant or employe, thollgh the petition so denominates him. He occupied the
attitllde ofa ,policeman engaged in fue ellforcemllnt of au ordinance of the
city. . In, case the. mai:;im, 'respondeat sJlperior,' does not apply. Where
a citYMts as fue agent of fue state,lt becomes the representative of sover-
eignty.rtls not acting in the management of its pl'ivate or corporate con-

1J;l the' interest of the publig, ,and as the guardian of the health,
and welfare of fue public. Under such circumstances, it

is. not li/l.bIe for the acts of its officers or employes engaged in the execution
of its ordinances;" citing numerous cases,
In the case of O'Rourke v. City of Sioux Falls (S. D.) 54 N. W.

1044, a demurrer was sustained to a complaint setting out that plain-
tiff hadsu:ffered great personal injuries by the firing of a cannon in
the streets of the dty in violation of a city ordinance. The com-
plaint alleged that the city had appointed and continued in office
a careless, inefficient, and negligent police force; that, with the full

on the part of the members of the common council that it
was to, be done, the. police officers permitted said cannon to be fired
in the street after dark, and at a time when it could not be discov-
ered by travelers on the street. The court said:
"'l'heve ftl'l;! two kinds of duties imposed upon a municipal corporation, in

respept to wJ1i,ch there is a distinction: One is imposed for governmental
purposes. and is discharged in the interest of the publiCi and the other arises
from the grant of some special power, in the exercise of which the munici-
pality acts as a legal individual. In the latter case, the power is not held or
exercised by the municipality as or because It is one of the political subdi-
visions of the state, and for public governmental purposes, but as and because
it is, as an individual might be, the grantee of such power for private pur-
poses. In ,such case the municipality is oJ;i'the same footing with a private
grantee of the same power, and is, like him, liable for an injury caused by the
improper use of such power. But where the power is conferred upon the
municipality as one of the political diVisions of the state, and conferred, not
for any benefit to result therefrom to such municipality, but as a, means in the
exe.rcise of the sovereign power for the benefit of the public; the, corporation is
not for' nonfeasance or malfeasance by zts public agents." Cases cited.
(DndeI'liuiQg t)line.)
Similarly, it has been held that a city is not responsible for the de-

struction of a building to stop thesprea,d of fire (Correas v. San Fran-
cisco, 1 Cal. 452); that the city of New Orleans was not liable for
the neglect of firemen in not extinguishing fires (Yule v. New Or-
leans, 25 La. Ann. 394); that a municipality is not responsible for
neglecting to take precautions to prevent the spread of smallpox
(Iowa Case; Field, Dam. p. 33, § 37). The cases cited are but a few
of the adjudications on the subject, but they are amply sufficient to
show that the distinctiop between the public and private duties and
powers of municipal corporations is well established "throughout the
country.
But four cases have come under my observation in which actions

have been brought against municipalities for loss of human life:
Ritz, v. City of Austin, 20 S. W. 1029-1031, in which the court of
civil appeals of Texas held that.a .Texas statute which allowsactual
damages for the death of. any .Person through the wrongful act,
neglect, or default of "another" allows recovery only against natural
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persons, and not against corporations; City of Atchison v. Twine,
9 Kan. 356; Dale Co. v. Gunter, 46 Ala. 118; and Luke v. Calhoun
00., 52 Ala. 115. The three cases last cited were brought under
special statutes distinctly giving a right of action against a munici-
pality or county for loss of life at the hands of a mob.
It is true, as Judge Dillon remarks, that it is sometimes difficult to

determine whether a particular case comes under the operation of the
governmental, or of the private, powers and duties of a municipal cor-
poration. The difficulty naturally increases as particular cases ap-
proach nearer to the line which divides the two sets of powers and
obligations. But the instant case presents no difficulty in that re-
spect. It seems to me that it would be impossible to state an in-
stance of public or governmental duty and power which would be
plainer or more obvious than that which the instant case presents.
I am perfectly clear that duty, the nonperformance of which is
here complained of, was a duty of sovereignty,transferred by the
sovereign to the city of New Orleans, and that in its performance
the .city was merely the representative of the sovereign. I am
equally clear that in the exercise of this governmental power the
city officers, quoad under that power, are virtually state
functionaries, acting for and on behalf of the state. In my judg-
ment, the same exemption as to liability exists in this case in favor
of the city as would exist in favor of the state, if state officers, by
the nonperformance of duty prescribed by a st,tte law appertaining
to the governmental powers and duties of the state, had been guilty
of the nonfeasance here complained of.
It may be that there are cases of extreme hardship where nore-

dress can be had because of the malfeasance or nonfeasance of the
ofticers of a municipality in the exercise of its governmental powers.
The law of Oanute the Dane making the vilIs responsible for the
homicides committed within their limits, and King Alfred's law
making the inhabitants of the tithings free pledges to the king for
all offenses committed in their districts, may have been wise laws.
It may be that everyone should have an interest in preventing vio-
lence, and maintaining the public peace. But these are considera-
tions which address themselves exclusively to the lawmaker. The
courts cannot legislate. They can but apply the law as they find it.
To summarize my conclusions:
1. Act No. 51 of 1855, providing that municipal corporations shall

be liable for the destruction of "property" by mobs, does not sus-
tain an action for the taking of human life.
2. The obligations of the city of New Orleans are of two kinds:

The first consists of public or governmental duties; the second, of
private or proprietary duties. As to the former the city is the
representative of the sovereign, and enjoys the exemption of sov-
ereignty from liability to suit. As to the latter, the city may be
sued for tort, or on contract, as a private corporation might be sued.
3. The duty of the city, upon the nonperformance of which this

action is founded, is a public, governmental duty.
Therefore, the exception of no cause of action must be sustained,

and the cause dismissed.
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STANDARD GASLIGHT CO. v. WOOD et al.
(Cll'cult Court of Appeals, Second Circuit. April 19, 1894.)

1. ASSUMl'SlT--PI,EADING-PERFORMANCE OF CONTRACT.
Where one has performed work In good faith, though not in the manner

or within t.he time prescribed by the 'contract, and it has been accepted,
he may recover its reasonable value under the common counts in as-
sumpsit. '

2. CoNTRACrs-INTERPRETATION-CoNDITroNs-PENALTIES.
Plaintiff contractEld to do work' for defendant, and complete it "by

November 15th, under a penalty of $100 pp.r day, provided you have founda·
June 15th." Held, that the completion of the foundation was

a con<Ution precedent, in default ofWbich defendant could not claim the
penaltY as liquidated damages for plaintitr's delay.

S. ApPEAt--'REVIEw-HARMl,ESS ERROR.
In an action on a contract which: embodied a penalty for delay in per-

plaintiff's part, the court ruled during the trial that deferrd·
ant nej!dnot shOw actual damageilllrising from delay; and afterwards,m its ,c/large, it callEld the jury's/1-ttention to the fact. that no actual
damage to defendant was shown. 'lield, that the error was Without preju-
dice where defendant had admitted that it was impracticable to show
actual.damages.' ,

In to the Circ\1it Court o.f the United States for the South-
ern Di$trict of New York. ." '
Acti()D by Richard Wood and others, constiblting the firm of R.

D. Wood Co., the Standard GasUgltt Company. There
was for plaintiffs, and defendant brings error.
Delos McCurdy, for plaintiff in el'ror.
Henry Galbraith Ward, for defendants in

and SHIPMAN, iCircuit Judges.

SHIPMAN, Circuit Judge. On April 11, 1891, the firm of R. D.
Wood & Q(j., the defendants in errol', made a written proposition to
'the Standard Gaslight Company, the plainti:fl' in 'error, to construct
for it a gaS holder, which proposition was accepted in writing on
the same day. The portion of the contract which is important in
the present case is as follows:
"We propose to delIver and erect on a foundation furnished by you, on yOUl'

property on 1BILst lUld 132d Sts., west, a three-lift gas holder and steel tank,
the holder to have a capacIty of 2,000,000 C. F. General dimensions as fol-
lows: * *, *.,Specifications to be .submitted for approval. Workmanship
and materials to be of the best, and the entire work tO,be completed by Nov.
15th, 18m,under a penalty of, $100 per day, providEld you have foundation
ready by June 15th, all complete, for. the sum of one hundred and forty-nine
($149,000) th6llSand dollars, payable as follows: [Then follow the terms of
payment.]"
The contractors entered upon the work, but it was not completed

and accepted until February 16, 1892, Of, in the opinion of the
gas company, I until l!"ebl'Uary 27, 1892. The gas holder and tank
were subsequently, and when the need for their use required, used
by the company. R. D. Wood & Co. brought suit against the gas·
Ught company in the circuit court for'the southern district of New
York to recover $52,293.06, the alUqunt claimed to be due from it
for work and material upon the structure.


