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required to proceed under the state statute, because its provisions
cannot be enforced, when it is otherwise provided by the statutes of
the United States. Ex parte Fisk, 113 U. S. 713, 5 Sup. Ct. 724;
Myers v. Cunningham, 44 Fed. 347; Anderson v. Mackay, 46 Fed. 105.
In Johnson Steel Street-Rail Co. v. North Branch Steel Co., supra,
it was held that the president of a corporation, which is a party to
a suit in equity, might be compelled, by subpoena duces tecum, to
produce drawings material to the issue. The reasoning of the court
in Wertheim v. Trust Co., 15 Fed. 716, suggests the limitation of
the use of said subpoena to compel the production of the books by an
officer, where the corporation is not a party. In view of the possible
uncertainty upon this point, and as to what officer of the defendant
corporation would be in possession of the papers called for, where
the question of the identity of the corporation is involved, I am not
satisfied that a subpoena duces tecum would be sufficient under
the circumstances of this case.
Inasmuch as a notice to produce is not a safe and adequate remedy,

and there is danger of delay upon the trial in case the papers should
not be prQdqced, and the present motion is the statutory and usual
proceeding, and the affidavits in support thereof allege that the
documents therein specified are material to the plaintiff's case, and
the determination of this question may be reserved until after ex-
amination by the court, I think the motion should be granted.
Let arr order be entered accordingly.

DINZY v. ILLINOIS CENT. R. CO.

(Circuit Court, N. D. Iowa, Cedar Rapids Division. April 23, 1894.)

1. JURISDICTION-FoREIGN CORPORATION.
The federal courts have jurisdiction, upon the ground of diverse citizen-

ship (Act Aug. 13, 1888), of an action against a foreign corporation, brought
in the judicial district in which the plaintiff resides, when such corporation
is subjected by statute to the jurisdiction of the courts of the state in
which the district is located.

2. SAME-SERVICE ON TICKET AGENT.
Service of a summons upon a station or ticket agent, in accordance with

the provisons of the statute of the state in which the district is located
(Code Iowa, § 2611), will vest the federal courts with jurisdiction in a suit
against a foreign railroad corporation.

S. SAME-DIVISION OF JUDICIAL DISTRICT.
An action may be brought in the state of Iowa against a nonresident de-

fendant "in any division of either district wherein the defendant may be
found." 22 Stat. 172. Held, that it is not required, in such a case, that
suit be brought in the division of the district the plaintiff resides.

This was an action by Richard W. Dinzy against the lllinois Cen-
tral Railroad Company to recover damages for personal injuries re-
ceived while in its employ. Defendant moved to dismiss for want
of jurisdiction.
Burns & Sullivan, for plaintiff.
W. J. Knight, for defendant.
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SHIRAS, District Judge. The plaintiff herein is a citizen of the
state of Iowa,residing in 13lackhawk county; and the defendant
company isa corporation created under the laws of the state of
Illinois, and is· engaged in operating lines of railway in Iowa under
leases from .the original owners of the leased lines. The plain-
tiff brings this action to recover damages, in the sum of $20,000,
for personal. injuries received while in the employ of the com-
pany as a conductor. The summons w:as served upon a ticket .
agent of the defendant 'company. The defendant appears specially,
and objects· to the court taking jurisdiction of the case on the
ground that the defendant company is an Illinois corporation; that
the general'o!fticeand headquarters of the company are located at
the city of Chicago, llI.;that it is not an inhabitant or resident of
the state of Iowa, or of the northern district thereof; that the sta-
tion and ticket agents have only authority to act in connection with
the businesl!l tributary to the particular station at which they are
located; that the defendant company is engaged in operating lines
of railway leased from tlie Dubuque & Sioux Oity Railroad Company,
-an Iowa cOl'poration,-part of which extend into Linn county,
Iowa; and that the defendant has in the state of Iowa no office
or plaoe of' buginess, except the local freight .and ticket offices,
.and such offices and officials, only, as are necessatily connected with
the management of·· the leased lines. Thus' tW(} questions are
presented: First, is the case one of which this court can, under
any circumstances, take jurisdiction? And, second, is the service
sufficient, in case jurisdiction exists?
The plaintiff, when the action was brought, was a citizen of Iowa,

residing in the northern district; and the defendant was a cor-
poration created under the laws of the state of Illinois, and, for ju-
risdictional purposes, is deemed to be a citizen of that state. The
case being between citizens of different states,. and involving over
$2,000, exclusive of costs and interest, it was· and is a case within
the federaljurisdiction; and, as the jurisdiction is based upon the .
fact of diver$e. citizensWp, then, under the provisions of section 1
(}f the act approved August 13, 1888, the action might be brought in
the district wherein either the plaintiff or defendant resides. As
the plaintiff resided in the northern district of Iowa when the ac-
tion was brought, the circuit court of the United States of this
district could rightfully take jurisdiction of the case, and could ex-
ercise jurisdiction over the defendant, provided proper and sufficient
service of the Sl1mmons could be made upon the company. Thus,
in Machine 00. v.Walthers, 134 U. S. 41, 10 Sup. Ct. 485, the plain-
tiff was a citizen and resident of the state of Nebraska, and the de-
fendant a corporation created under the laws of the state of Illinois.
The defendant pleaded that under the provisions of the act of con-
gress of August 13, 1888, it could not be sued in the district of
.Nebraska, because it was: neither a citizen, resident, nor inhabitant
(}f that state or district; but the jurisdiction was maintained, it
being saId by the supreme court that,
"Where the jurisdiction is founded upon any of the causes mentioned in

this section, except the citizenship of the parties, it must be brought in the
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district of which the defendant is an inhabitant; but, where the jurisdiction
is founded solely upon the fact that the parties are citizens of dilferent states,
the suit may be brought in the district in which either the plaintilf or the
defendant resides."

See, also, Shaw v. Mining Co., 145 U. S. 444,12 Sup. Ct. 935.
Is the service in this case such that the court thereby obtains

jurisdiction over the defendant corporation? It is settled by the
decisions of the supreme court that, within the meaning of the acts
of congress conferring jurisdiction on the circuit and district courtlJ
of the United States, a corporation cannot be deemed to be a citizen,
resident, or inhabitant of any state other than that in which it has
been created a corporation. Ex parte Schollenberger, 96 U. S. 369;
Railroad Co. v. Estill, 147 U. S. 591-610, 13 Sup. Ct. 444. It is
equally well settled that a corporation may engage in the transac-
tion of business .in other states; and under the provisions of the
judiciary act of 1789, and the acts amendatory thereof, down
to the act of 1887, it was uniformly held that a corporation might
be found in a state other than that of its creation, for the pur-
poses of suit, after the decision of the supreme court in Ex parte
Schollenberger, supra. See, also, Railroad Co. v. Harris, 12 ·Wall.
65; Railway Co. v. Whitton, 13 Wall. 270. These cases recognize
the principle that where a corporation of one state engages in
business in another state under such circumstances that, by the law
of the latter state, the corporation may be sued in the courts
thereof, then it may be sued in the federal courts of that state, if
the case is otherwise of federal jurisdiction. Does the act of 1887,
as amended by that of 1888, change the rule in this particular? The
admitted facts in this case show that the illinois Central Railroad
Company is permanently engaged in the railway business in the
state of Iowa. Under the provisions of the laws of Iowa, it has been
permitted to lease lines of railway in this state, and is now en·
gaged in operating the same, and is thus enjoying, within the state
of Iowa, the full exercise of its powers as a corporation created to
carry on the business of railroading. By the provisions of chapter
128 of the acts of the 18th General Assembly of the State of Iowa,
it is declared that railroad companies created under the laws of
other states, and operating lines within this state, "shall have and
possess all the powers, franchises, rights and privileges and be sub-
ject to the same liabilities of railroad companies, organized and
incorporated under the laws of this state, including the to sue
and the liability to be sued, the same as railroads organized under
the laws of this state." In Railroad Co. v. Estill, 147 U. S. 591-608,
13 Sup. Ct. 444, the supreme court held that "the principle ap-
plicable und'er ,such circumstances is that, if the corporation does
business in the state, it will be presumed to have assented to the
statute, and will be bound accordingly." And in Ex parte Schollen-
berger, 96 U. S. 369, 376, it is ruled that the statute does not confine
the right of suit to courts of the state, but was intended to confer
upon the citizens of the state the right to maintain actions against
the foreign corporations, and this right might be exercised in any
court the state, eith':!r state or federal, which otherwise
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wefirid it to be the law that the
plaintiff, bein.g.a citizen of Iowa, has a right to maintain suits for
the protection or enforcement of his rights against the lllinois Cen·
tral Railroad Company in any proper state or federal. court ex·
ercisin.g jurisdiction in Iowa, and that the company cannot question
the jurisdiction because it is a foreign corporation. Having chosen
to enter upon the of railroading in Iowa, it is presumed
to have assented to the provisions of. the statute of Iowa above
quoted, and thereby to have ,assumed the liability of being sued
by the citizens of Iowa in any court lawfully exercising jurisdiction
within the state, of which this court is one. Having come within
the state for the purpose of exercising its corporate powers in ac-
cordance with the provisions of the state statute, it must accept the
burden as well as the benefit of the statute. There is nothing in
the act of 1887 and 1888 which changes the rule in this particular.
Under these statutes, federal jurisdiction, in the sense of the place
of snit, can no longer be sustained ip.a particular district because
a defendant might be found therein, as was the rule. under the
former statutes. Where jurisdiction is now dependent upon the
fact of diverse citizenship, the place of bringing suit is limited to the
two di.stricts wherein is the residence of the plaintiff and of the de-
fendant
In. such cases the plaintiff may sue in the district wherein the

defendant resides, or he may sue in the district of his own residence.
In the. latter event, to make· the right available in the particular
case, the defendant must be found, for the purpose of being served
with the summons, subpoena, or other process, within the territorial
limits with'in which the process of the court may be lawfully and
effectually seTved upon the defendant. The facts in this case, read
in the light of the provisions of the state statute, show that the de-
fendant company was and is to be found in the state of Iowa, in
such sense that it may be subjected to suit in the courts, state and
federal, exerc'ising jurisdiction within the state. Upon whom, then,
may service be lawfully made, in the case of foreign corporations
engaged in busin.ess in this state? The answer to this question
must be sought in the provisions of the statute of Iowa. By sec-
tion 2611 of the Code of Iowa, it is enacted that:
"If the action is against any corporation or person owning or operating any

railway, • • • service may be made upon any general agent of such
corporation or person, whenever found, or upon any station, ticket, or other
agent of such corporation or person transacting the business thereof in the
county where the suit is brought; if there is no such agent in said county,
then service may be ·had upon an agent thereof transacting said business in
any other county."

The summons in th'is case was served upon the ticket oll' station
agent of the defen.dant company. acting for the company in Linn
<!ounty, Iowa, is situated the city of Cedar Rapids, at which
place the sessions of this court are held. It is urged in argument
that the .station agent is not a general officer of the company, that
he acts for the company only at the particular station to which he
is assigned, and that his powers are of the most limited character,
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and therefore serving notice upon him does not affect the company,
nor bind it in any particular. In the absence of a statute, the
question whether the relation of the servant to the corporation is
such that servIce upon the former is notice to the latter is fre-
quently one of difficulty, as the common-law rule is that the service
must be had upon some officer whose knowledge can be deemed to
be the knowledge of the corporation. Hence, we find that the sub-
ject is now generally regulated by statutory enactments in the sev-
eral states. In Insurance Co. v. French, 18 How. 404-408, it is
said:
"Processean be served on a corporation only by making service thereof on

some one or more of its agents. The law may, and ordinarily does,
the agent or officer on whom process is to be served. For the purpose of
receiving such service, and being bound by it, the corporation is identified with
such agent or officer. The corporate power to receive and act on such service,
so far as to make it known to the corporation, is thus vested in such officer or
agent."
The case involved the validity of service made upon a foreign

insurance company doing business 'In Ohio by service upon an
agent, made in accordance with the statute of Ohio. It was held
that the company was bound by the statutory service. In the case
now under consideration the service was made upon one of the
agents of the company designated by the statute of Iowa as an
·officer upon whom service of process against the corporation might
be made; and it must therefore be held that the service was law-
ful, and effectual against the corporation.
It is further urged on behalf of defendant that, even if jurisdiction

exists in this court, the action has been brought in the wrong divi-
sion of the district; it being claimed that it should have heen filed
in the eastern divison, wherein the plaintiff resides. In the act of
congress of July 20, 1882 (22 Stat. 172), creating the northern and
southern districts in the state of Iowa, are found the provisions cre-
ating the several divisions, and by section 9 of the act it is provided
that:
"All civil suits not of a local nature must be brought in the division of the

northern or southern district wherein the defendant or defendants reside.* * * When the defendant is a nonresident of either district, action may
be brought in any division of either district wherein the defendant may be
found."
In no case, under this statute, is it required that suit must be

brought in the divison wherein the plaintiff resides. As the de-
fendant company is not a resident of either district, the plaintiff
was' at liberty to bring the action in any division wherein the de-
fendant might be found; and as the company, when the suit was
brought, was engaged 'in operating its railway line within the
Cedar Rapids division, the suit was properly brought in that divis'lon.
'l'he motion to dismiss for want of ,jurisdiction in the district or

division, as well as for alleged lack of legal service, is therefore
.overruled.
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VANDERVELDEN v. CmCAGO & N. W. RY. CO.
(Olrci1Jt Court, N. D. iowa, Cedar Rapids Division. Aprll 9, 1894.)

1. TO ACTION FOR PERSONAL INJURIES-FRAUD. .
I:Q anacHon .at law to recover damages for personal injuries. a release in-

tentlonallyexecuted by plaintiff for a money consideration, knowing the
legs,} effect thereof, cannot be attacked, or its effect as a complete bar
avoided, by showing that plaintiff was Induced to sign It by the misrepre-
sentations of defendant's surgeon, who attended him, as to the permanent
character of his injuries. The action, however, may be suspended while
plaintiff brings an independent suit in equity to rescind the release for
. fraud.

2. RESCISSION OF RELEASE-TENDER OF CONSIDERATION.
A suit to rescind a release of a claim for personal injuries cannot be

maintained without tendering back the money paid as a consideration
therefor, and keeping the tender good.

This was a motion on the part of defendant to exclude certain evi-
dence in an action at law by A. N. Vandervelden against the Chicago
& Northwestern Railway Company to recover damalles for Dersonal
injuries received while in its service.
.Struble & Stiger and C. A. Clark, for plaintiff.
J. C. Cook and Hubbard & Dawley, for defendant.

SHIRAS,District Judge. In Qrder to properly state the exact
question presented by this motion to strike out part of the testi-
mony, and the view of the court thereon, it is necessary to under-
stand the issues as made by the pleadings. On behalf of the plain-
tiff it is averred that on or about the 15th of January, 1891, he was
in the employ of the defe:ndant company as a brakeman on a freight
train running upon part of the defendant's lines in the state of
Iowa; that on that day, while engaged i:n the line of his duty at the
station of Havelock, he was injured through the negligence of the
engineer in charge of the train, and for the damages resulting from
the injuries thus caused him by the negligence of the engineer he
seeks· to recover in this action. On part of the defendant, all char-
ges of negligence are denied, and, in addition thereto,
pleads that the defendant company paid the surgeons who attended
the plaintiff during his illness for their services, and that on or about
March 6, 1891, the parties compromised and settled all further claims
on part of plaintiff, the defendant paying, as consideration thereof,
the sum of $300; and as evidence of such settlement, and of the pay-

'. ment of said sum,. a release in writing was executed by plaintiff,
. and delivered to the defendant, reading as follows:

"Read This Release."
''in consideration of the sum of three hundred dollars ($300) to me In hand

paid by the Chicago & Northwestern R;ailway Company, the receIpt wnereot:
is hereby confessed, I hereby release and forever discharge said railway com-
pany from all claims and demands which I now have, or may have, against it by
reason of Injuries received by me on or about the 15th day of January. 1891.
at Havelock, Iowa, caused by falling from or being thrown oll' one of said com-
pany's cars in a freight train on which I was acting as brakeman, thereby
breaking my right leg and otherwise seriously injuring me; and In full for all.


