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pany. His failure to pay, or to make an offer to pay, the sums due
after the suit was brought, clearly shows that the question of place
of payment, or person to whom payment should be made, had noth-
ing to do with the failure to pay. And I can find nothing in the
facts developed in the evidence which would justify a court in hold-
ing that the defendant was relieved from liability for the calls made
by the directors, by reason of any doubt or uncertainty as to the
place or person at which or to whom payment could be made, and
I therefore hold that, upon the expiration of 20 days after the giving
notice of the several calls made by the directors, the defendant be-
came liable for the amount of the call, and, as it is not claimed that
payment thereof has been made in whole or in part, the detendant
continues liable to the company for the amounts of the several calls,
which, in the aggregate, equal the sum of $6,514.83.

The only other question for decision is whether the defendant is
liable for interest upon the amounts thus found to be due upon the
calls made. In section 13 of the articles of association it is pro-
vided that:

“If before or ¢n the day appointed for payment any member do not pay the
amount of any call for which he is liable, he-shall be liable to pay interest for
the same from. the day appointed for the payment thereof to the time of

actual payment, at such rate as the directors may from time to time, or at any
time before payment of the call, appoint by notice to the defaulter.”

Liability for interest is thus made dependent upon two things:
(1). The directors must determine or fix the rate; (2) notice of the
rate fixed must be given to the shareholder. In the deposition of
the secretary of the company it is stated that on the 30th day of
July, 1889, a resolution was passed to charge interest at 6 per cent.
per annum on all calls in arrear after July 13, 1889. A copy of the

resolution is not put in evidence, and the court is not sufficiently

advised of its true meaning to be able to hold that it was intended
to apply to calls made after the date of the resolution. Further-
more, it does not appear that any notice of the adoption of the
_ resolution was sent to the defendant, and I am therefore of the
opinion that the evidence does not show affirmatively that the di-
rectors have aﬂppointed any rate of interest to be assessed against
shareholders in default of the several calls sued for in this action,
and for that reason I hold that interest is not recoverable atramst
defendant.

Judgment will therefore be entered in favor of plaintiff for the
face of the several calls, without interest, the aggregate thereof
belng $6,514.83.
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KIRKPATRICK v. POPE MANUF'G CO.
(Cireuit Court, D. Connecticut. April 14, 1894.)
No. 898.

PRACTICE—PRODUCTION OF Booxs IN AcTiONS AT LAW—WnrEN PrOPER.
’ In an action against a corporation to recover royalties, defendant an-
“gwered that it had sold its business and assets to another corporation of
;;. the same name, and that the returns made by the latter as to the num-
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ber of patented articles manufactured were erroncous. Plaintiff replied
that the two corporations were practically identical, and that the returns
were signed by defendant’s officers, and were correct. 'To substantiate
these latter allegations, plaintiff moved that defendant be required, under
Rev, St. § 724, to produce its iecords, and accounts of sales. By the con-
tract for royalties these accounts were to be open to plaintiff’s inspection.
Held, that the case was a proper one for the application of this remedy,
and that a subpoena duces tecum would not be adequate.

This is an action brought by Thomas J. Kirkpatrick against the
Pope Manufacturing Company to recover royalties. Heard on mo-
tion to compel defendant to produce its records and accounts.

Benjamin Barker, Jr,, and Kerr & Curtis, for plaintiff.
Gross, Hyde & Shipman and W. A. Redding, for defendant.

TOWNSEND, District Judge. This is a motion to require the
defendant to produce at the trial of an action at law certain books
and papers, under the provisions of section 724, Rev. St. U, 8., which
is as follows:

“In the trial of actions st law, the courts of the United States may, on
motion and due notice thereof, require the parties to produce books or writ-
ings in their possession or power, which contain evidence pertinent to the
issue, in eases and under circumstances where they might be compelled to
produce the same by the ordinary rules of proceeding in chancery. If a
plaintiff fails to comply with such order, the court may, on motion, give the
like judgment for the defendant as in cases of nonmsuit; and if a defendant
fails to comply with such order, the court may, on motion, give judgment
against him by default.”

The action is brought to recover royalties on certain patented
bicycle saddles, alleged to be due to plaintiff under a certain agree-
ment. The answer alleges, among other defenses, that the defend-
ant corporation has sold its business and assets to a corporation
of the same name, organized under the laws of the state of Maine;
and that, since 1887, it has not manufactured any saddles embodying
said patented invention; that the royalty returns for subsequent
years were made by said Maine corporation, as the successor of the
defendant; and that the number of saddles manufactured was
erropeously stated therein. The plaintiff avers in reply that the
two corporations are substantially the same; that the alleged change
was merely nominal, and did not affect the respective rights and
obligations of the parties; that said returns were signed and for-
warded to plaintiff by defendant’s officers; and that said machines
were constructed under the authority of defendant, which is liable
for the royalty théreon; and that said returns are correct and true.
The motion is predicated upon the claim that the production of the
books and papers therein named will tend to prove the practical
identity of the two corporations. It is addressed to the discretion
of the court, which is to be governed by the practice in such cases
in chancery. Gregory v. Railroad Co., 10 Fed. 529. The authority
should be exercised only in cases where the relief might have been
had by a bill of discovery, and as a substitute for that proceeding.
Finch v. Rikeman, 2 Blatchf. 501, Fed. Cas. Na. 4,788. By such bill
a complainant would be entitled to a discovery as to such matters
of fact as are material to the prosecution of the whole of his case.
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Bisp. Eq. p 594 § 560; Daniell, Ch. Pr. p. 1817; Downie v. Nettleton,
61 Conn. 593 24 Atl 9717. And this may mclude such facts as
would tend to impeach or destroy defendant’s case. Pom. Eq. Jur.
§ 201; Edison Electric Light Co. v. U. 8. Electric Lighting Co., 45 Fed.
88, "The motion calls for the production of the records of the de-
fendant corporation, and of its accounts of sales of saddles during
the period covered by the controversy, for the purpose of proving
the practical identity of the two corporations. ' The contract, whose
alleged breach forms the basis of the action, provided that sald ac-
counts should be open to the inspection of plaintiff. It seems to me
that both the records and accounts relate to the plaintiff’s title,
and are material to his case. Clearly they do not relate solely to
the defendant’s case. Story, Eq. PL p. 281, § 311. The records
. may be material to support the plaintiff’s claim that the defendant,
. eitber as principal or agent, constructed said machines; to show
. the character and extent of its interest in such construction; and
that the defendant, and no other party, is liable under said contract.
The plaintiff is entitled; to the specific performance of the contract,
~that he should be permitted to inspect the accounts. They are
presumably material, not merely upon his assertion that the returns
" are correct as to the number of machines constructed, but to show
whether they support the returns made, and whether the saddles
. therein referred to did or did not contain said patented invention.
- It is suggested that the rights of the plaintiff will be sufficiently
. protected by a notice to produce, or a subpoena duces tecum. But
- a notice to produce does not compel a party to produce the document.
The effect of the refusal is merely to lay the foundation for the intro-
duction of secondary evidence of the contents of the papers called for.
Iasigi v. Brown, 1 Curt, 401, Fed. Cas. No. 6,993; Life & Fire Ins. Co. v.
Mechanic Fire Ins, Co., 7 Wend. 31, 34; Merchants’ Nat. Bank v.
' State Nat. Bank, 3 Cliff. 201, Fed. Cas. No. 9,448, Manifestly this
would not avail the plaintiff. “That the process of subpoena duces
tecum is a convenient, efficient, and proper method for bringing
- the paper into court is beyond dispute in this circuit.” Judge
Lacombe, in Edison Electric Light Co. v. U. 8. Electric Lighting Co.,
‘45 Fed. 59; Id., 44 Fed. 294. And its sufficiency has been shown,
and its use further approved, in the following cases: In re Shephard,
3 Fed. 12; Bischoffsheim v. Brown, 29 Fed. 341; Johnson Steel Street-
* Rail Co. v North Branch Steel Co., 48 Fed. 191, 1()5 But an examina-
tion of the foregoing cases shows that they are all suits in equity. In
actions at law, proceedings for obtaining inspection of documents
on the trial are regulated by section 724 of the Revised Statutes.
- Fost. Fed. Pr. §§ 267, 372; Bischoffsheim v. Brown, supra; Jacques v.
Collins, 2 Blatchf. 23, Fed. Cas. No. 7,167; Coit v. Amalgamating
" Co., 9 Fed. 577; Gregory v. Railroad Co., supra; Lowenstein v. Carey,
12 Fed. 811; Colgatev Compagnie Francalse ete, 23 Fed. 83; Guyot v.
Hilton, 32 Fed 744. The Connecticut statute (bt 1889, e. 22) con-
- tains a similar provision. While the fact that congress, and the
legislature of this state have enacted such laws suggests the in-
adequacy of previously existing provisions; and presents a forcible
“argument in favor of their necessity, the defendant should not be
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required to proceed under the state statute, because its provisions
cannot be enforced, when it is otherwise provided by the statutes of
the United States. Ex parte Fisk, 113 U. 8. 713, 5 Sup. Ct. 724;
Myers v. Cunningham, 44 Fed. 347; Anderson v. Mackay, 46 Fed. 105.
In Johnson Steel Street-Rail Co. v. North Branch Steel Co., supra,
it was held that the president of a corporation, which is a party to
a suit in equity, might be compelled, by subpoena duces tecum, to
produce drawings material to the issue. The reasoning of the court
in Wertheim v. Trust Co., 15 Fed. 716, suggests the limitation of
the use of said subpoena to compel the production of the books by an
officer, where the corporation is not a party. In view of the possible
uncertainty upon this point, and as to what officer of the defendant
corporation would be in possession of the papers called for, where
the question of the identity of the corporation is involved, I am not
satisfied that a subpoena duces tecum would be sufficient under
the circumstances of this case.

Inasmuch as a notice to produce is not a safe and adequate remedy,
and there is danger of delay upon the trial in case the papers should
not be prodyced, and the present motion is the statutory and usual
proceeding, and the affidavits in support thereof allege that the
documents therein specified are material to the plaintiff’s case, and
the determination of this question may be reserved until after ex-
amination by the court, I think the motion should be granted.

Let an order be entered accordingly.

DINZY v. ILLINOIS CENT. R. CO.
(Circuit Court, N. D. Towa, Cedar Rapids Division. April 23, 1894.)

1. JurisDICTION—FOREIGN CORPORATION.

The federal courts have jurisdiction, upon the ground of diverse citizen-
ship (Act Aug. 13, 1888), of an action against a foreign corporation, brought
in the judicial district in which the plaintiff resides, when such corporation
is subjected by statute to the jurisdiction of the courts of the state in
which the district is located.

2. SAME—SERVICE oN TICEET AGENT.

Service of a summons upon a station or ticket agent, in accordance with
the provisons of the statute of the state in which the district is located
(Code Towa, § 2611), will vest the federal courts with jurisdiction in a suit
against a foreéign railroad corporation.

8. BAME—DIVISION OF JUDICIAL DISTRICT.

Anu action may be brought in the state of Jowa against a nonresident de-
fendant “in any division of either district wherein the defendant may be
found.” 22 Stat. 172. Held, that it is not required, in such a case, that
suit be brought in the division of the district wherein the plaintiff resides.

This was an action by Richard W. Dinzy against the Illinois Cen-
tral Railroad Company to recover damages for personal injuries re-
ceived while in its employ. Defendant moved to dismiss for want
of jurisdiction.

Burns & Sullivan, for plaintiff,

W. J. Knight, for defendant.
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