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notes,.qn()1! 'before rule in October, and the respondents may
file corrections thereof on or before rule day in November. For
the the court will enter the following order: Decree for
specific performance and. master, according' to notes on file. Draft

_.to/be filed bycolllplainants on or before October rules.
Cor,rectJ()ns to be filed on or before November rules.

.
ORMAN v; ENGLISH & SCOTTI.SH MERCANTILE INVESTMENT TRUST,

Limited.
(CircUit Court of Appeals, Fifth CircUit. April 10, 1894.)

No. 209.
FRAUDULENT CONVEYANCES-RESERVATION TO GRANTOR.

A corporation conveyed to trustees all its property and assets, its busi-
ness, and the benefit of all contracts, to secure its debentures; but the
deed turther provided that the conveyance was to be "byway of floating
securlty,'only, and not to prevent the sale or other dealing by the com-
. pany, 'In the course of its business, of or with any part of its property,
until the trustee shall enter," etc. Held, that the conveyance was void as
to existing creditors. \

Appeal from the Circuit Court of the United States for the North-
ern Division of the Northern District of Alabama.
This was a bill filed by the English & Scottish Mercantile Invest-

ment Trust, Limited, against William A. Orman, for an injunction
and other relief. A temporary injunction was granted, and defend-
ant appeals.
The original bill In this cause was filed to assert and establish the priority of

the rights of the appellee, the English & Scottish Mercantlle Investment Trust,
Limited, over .those claimed and sought to be enforced by the appellant, Wil-
liam A. Orman. The state of affairs out of which the conflict of claims be-
tween those parties arises is stated in the bill to be that on or about the 22d
day of December, 1890, the North Alabama Development Company. Limited,
an English corporation newly organized for the purpose of acquiring and de-
velOlling, by mines, manufactories, railroads, boat lines, and other enterprises,
·certain properties in this country, determined to raise and borrow, for the pur-
pose of carrying -out Sucll undt>xtaking, a sum of money amounting to about
$625,000, and, to accomplish this, issued its debentures, 1,243 in number, for
£100 each,-eqUivalent to about $500 in money of the United States,-which
debentures were made, by their terms. a lien and charge upon all its property,
then owned or afterwards to be acquired. and conveyed such property to the
appellee (the complainant in the bill), as trustee for the benefit of the hoiders
of said debentures. This conveyance is the deed of trust of December 22,
1890, by which the maker of the debentures set forth the execution of said
debentures, theIr terms, and the considerations upon which they were issued,
and declared the lien created by them to be further assured by such instru-
ment. This deed of trust, which has never been recorded, contained a cove-
nant for the execution and delivery of all such conveyances, by way of further
8.11surance, as might be necessary for a compliance with the laws of the state
in which the propertY might be situated, to give notice of the rights and inter-
ests of such debenture holders; and in conformity to this covenant the North
Alabama Deyelopment Company, Limited. executed and delivered to appellee,
as trustee for said debenture holders, a second deed of trust, dated March 5,
1892, which was recorded in Franklin county, Ala., on April 11, 1892. On the
28th day of November, 1891, William A. Orman, the appellant in this case,
on a debt accrUing June 18, 1890, sued out an attachment from the circuit
court of Fra,nklin county, Ala., against the North Alabama Development Com-
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pany, Limited, which was levied on the property of said company by the
sheriff of said county. This cause was removed to the circuit court of the
United States, Where, on the 30th day of October, 1892, a judgment was ren-
dered in favor of said Orman. 53 Fed. 469. After an affirmance of said judg-
ment by this court on appeal (5 C. C. A. 22, 55 Fed. 18), it was attempted to
sell the property levied on under execution, and the original bill in this cause
was filed to restrain such sale, and to have the superior right of the com·
plainant therein enforced. The Dill alleges that Orman had actual notice of
the comp1ainant's rights, and also of the facts above recited, and shows that
by the threatened sale by the United States marshal, under Orman's judg-
ment and execution, the property of the North Alabama Development Com-
pany, Limited, subject to complainant's deed of trust, constituting one com-
plete plant for the carrying out of the undertaking for which the money was
raised by the debentures, and consisting of lands, and a large quantity of ma-
chinery, implements, and fixtures, suitable for, and connected with, an iron-
are mining plant, would be scattered and injured, the plant, in its entirety,
impaired and dismembered by the removal or destruction of any portion of it,
which would work irreparable injury to its rights under the needs of trust,
and that it would be compelled, in the discharge of its trust duties, to bring
and maintain, if it regained possession of said property, numerous suits at law,
with the risk of loss or injury to portions of it, and prayed an injunction to
prevent the threatened wrongs and injuries, and the recognition and enforce-
ment of its priority and superiority of right under said deeds of trust. A
temporary injunetion was granted on this bill, which, on motion of Orman, was
dissolved. In his answer to the bill, Orman insists that by the levy of the at-
tachment in his suit at law against the North Alabama Development Company,
Limited, prior to the recording of any deed of trust from that company to the
complainant in Franklin county, Ala., which would create constructive notice
to him, and without any actual notice to him, which he denies having received
before the issue and levy of his attachment at law, he acquired, by force of
section 2957 of the Code of Alabama (1886), a specific lien on all the property
of said company so levied upon, 'and that this lien of such levy is superior to
that of appellee under its deeds of trust. After the dissolution of the first in-
junction, and on the 14th day of October, 1893, the appellee (complainant be-
low) moved the court for leave to file an amended and supplemental bill of
complaint setting forth additional facts touching the rights of appellee, and
the debenture holders for whom it is trustee, and affecting the actual notice to
Orman of their interebts. No answer was filed by Orman to this supplemental
bill, and the motion and prayer for injunction were resisted by him on the
grounds following, to wit: "(1) Because there is no equity in the complainants'
original or amended and supplemental bills of complaint. (2) The complainants,
according to the averments of said bills, have a full, plain, and adequate and
complete remedy at law. (3) The instrument, a copy of which is made Exhibit
A to said bills, and which, by the averments of said bills, is made the basis
of the relief asked and the right claimed by complainants, is fraudulent, null,
and void, upon its face, as against the claim and attachment of defendant, Or-
man. (4) Because defendant, Orman, by his attachment proceedings and the
judgment therein, acqUired a lien upon the property so attached, superior
to any claim or lien of complainant thereon, as shown by said bills. (5) l.'he
sworn answer of defendant, Orman, hereto attached, to the averments of said
bills, is a full and complete replication and denial of all the material averments
of fact upon which the right to relief by said injunction is asked. Hence,
said injunction should not be granted." On the consideration, supported by
the sworn statements of the original and supplemental bill, the judge of the
circuit court, on the 11th day of November, 1893, granted leave to file the bill,
and a temporary injunction, staying the sale of the property until the further
order of the court. From that order the present appeal is prosecuted, under
section 7 of the judiciary act of 1891.
Milton Humes and W. I. Bullock, for appellant.
Thomas Roulhac, for appellee.
Before PARDEE and McCORMICK, Circuit Judges.
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:,"p Circuit Judge (after stating the faets). Under the
A,labama, the attachment creditor who perfects his lien by

therecQvery of judgment is a bona fide creditor from the inception
Of. •. Bank v. Pinckard, 87 Ala. 577, 6 South. 364:. And the
lien, 1;l;yforce of the statute, relates back to, and has priority from,
the levy .of the attachment. Hardaway v. Semmes, 38 Ala. 657;
Rurtv.Redd, 64 Ala. 85; Abels v. Insurance Co., 92 Ala. 382, 9
South. 4:23. The levy of Orman's attachment, the lien of which was
subsequently perfected by' the recovery of judgment, was prior to
the. granting and recording of the deed of trust of March 5, 1892.
Therefore, Orman has a prior lien on the property attached. to that
claim by the appellee under said deed of trust. The sworn bill filed
by in the court below charges that at the date of the levy
of the attachment, and prior thereto, Orman had !full notice of the
execution and delivery of the first deed of trust by the North Ala-
bamaDevelopment Company to the appellee. This renders it nec-
essary iQ consider the character and effect of the first deed of trust,
and the circumstances existing at its date. Said deed of trust was
executed. December 22, 1890, after the creation of the obligation
in favor of Orman, and has never been recorded. The second clause
ofihe deed grants and conveys to the trustees alllands,mines, build-
ings, works, and hereditaments, and other real estate of the com-
pany, Wheresoever situated, and also all the undertaking and busi-
ness of the granting company, and all other assets, effects, and per-
sonal property of the company, other than personal chattels in Eng-
land, and the benefit of all contracts and agreements, and all op-
tioIls,privileges, and rights, subject to the provisions of clause 15,
which are as follows:
. "'the. conveyance and assignment purporting to be made by clause 2 are in-
tended to. bll by way of floating security, only, and not to prevent or hinder any
sale. exchange, lease, 01." other dealing by the company, in the course of its
bUSlness,ofor with any part of its property, until either the trustees or trustee
Shall make entry as aforesaid."

In, short, the deed of trust conveys all the property of the North
Alabama Development Company in this country, real and personal,
in trust to secure thereafter to be contracted; leaving the
grantor to hold, retain, sell, transfer, and exchange the same at will.
The appellants contend that this instrument is void against cred-
itors existing at the date of its execution, because it is a conveyance
which, leaving the grantor in full possession and management of
his property, and with a material interest therein, necessarily hin-
ders and delays creditors. We agree with this construction of the
deed in question. See Code Ala. 1886, § 1735; Ruse v. Bromberg,
88 Ala. 628, 7 South. 384; Renfro v. Goetter, 78 Ala. 314, 315;
Bank v. Brewer, 71 Ala. 574; Reynolds v. Welch, 47 Ala. 203. The
first deed of trust being void as against Orman, an existing creditor
at the time it was executed, it was immaterial whether Orman had
notice thereof, or not, prior to the levy of his attachment. As Or-
man's lien under his attachment is prior in rank to the lien granted
the appellee under the second deed of trust, the injunction issued by
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the court below, postponing Orman's lien, should not have heen
issued.
The order of the circuit court, of the 11th day of November, 1893,

granting an injunction restraining the appellant and the marshal of
the district from making a sale of the property mentioned and de-
scribed in the bill, and from interfering with or disposing of said
property until the further order of the court, should be reversed,
and the cause remanded to the circuit court, with instructions to fur-
ther proceed in the same according to the viewjl herein expressed,
and it is so ordered .

AMERICAN PASTORAL CO., Limited, v. GURNEY.
(Circuit Court, W. D. Missouri, W. D. April 23, 1894.)

1. FOREIGN CORPORATIONs-CALl,S FOR UNPAID STOCK-FOREIGN LAWS.
The validity of calls made by a British corporation for unpaid stock is to

be determined by the British law.
2. SAME-VAI,IDITY OF CALLS.

The articles of association of a British corporation authorized the di-
rectors, on 20 days' notice, to make calls for unpaid stock, and further
stated that each member should be liable to pay the amount of the calls
to the persons, and at the times and places appointed by the directors.
Held, that the naming of such person, time, and place in the resolution
adopted by the board of directors was not a prerequisite to the validity
of a call, and such omission did not affect the liability of a member to pay
the same.

B. SAME-INTEREST ON UNPAID CALLS.
The articles of association of a British corporation provided that, if any

member did not pay calls for unpaid stock on or before the day fixed there-
for, he should be liable for interest from that day at such rate as the direct-
ors might from time to time appoint by notice to the defaulter. Held, that a
defaulter to whom no notice was sent of any resolution requiring payment
of interest was not liable for any interest.

This was an action by the American Pastoral. Company, Limited,
against David E. Gurney, a therein, to recover an assess-
meut for unpaid stock. The case was tried to the court without a
jury.
The above cause, by stipulation duly filed, having been submitted to the

court without a jury, the court finds the facts to be as follows: (1) The Ameri-
can Pastoral Company, Limited, the plaintiff herein, was, when this action
was commenced, a corporation created and organized in accordance with and
under the laws of the kingdom of Great Britain and Ireland, and the defend-
ant, David E. Gurney, was a citizen of the state of Missouri, and a resident of
the western district thereof. (2) The plaintiff corporation was created and or-
ganized in April, 1884, in the city of London, England, for the purpose, among
others, of acquiring and improving lands in the state of Texas, and elsewhere
in the United States, and to breed and deal in all kinds of stock, cattle, horses,
sheep, and produce. The capital stock was originally fixed at £300,000, divid-
ed into 30;000 shares of £10 each, but was increased January 27, 1885, to £400,-
000, and February 10, 1887 to £450,000, and on the 10th day of February, 1890,
the capital stock was reduced from £450,000 to £290,000. The articles of asso-
ciation adopted in the organization of the corporation, and the action of the di-
rectors in increasing and reducing the capital stock, are found in pamphlet
marked "H" attached to the depositions, and the same is made part of this
finding. (3) That on or about July 29, 1884, there was allotted to David J.
Beals, of the capital stock of said plaintiff corporation, 2,000 shares, on which
was paid at the time by said Beals the sum of £5 per share, said shares being


