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"A case, therefore, depending upon the Inquiry whether the marshal or
his deputy bas rigbtfully executed a lawful precept directed to tbe former
from a court of tbe United States Is one arising under tbe laws of tbe
United States. for, as tbis court bas said, cases arising under the laws of
tbe United States are such as grow out of tbe legislation of congress,
wbetber tbey constitute tbe rigbt or privilege or claim or protection or de-
fense of the party, In whole or in part, by wbom they are asserted. This
case was one arising under the laws of the United States, and therefore re-
movable."
To the same effect is Ellis v. Norton, 16 Fed. 4; Houser v. Clayton,

3 Woods, 273, Fed. Cas. No.6,739.
In the case of Howard v. Stewart (Neb.) 52 N. W. 714, the plain-

tiff in execution had given bond to the marshal, and, when the
latter was sued, plaintiff intervened, set up the facts, and asked
to remove case to the United States court. Held he might remove,
as the marshal had that right. It seems to us in the case at bar
that, inasmuch as the United States marshal, if sued in the state
court, might remove the case to this court, that the defendants can
also do so.
Motion to remand overruled. Let the same order be entered in

No. 1,809, of John H. and M. E. Cooke v. Cobb & Avery.

SWEENEY v. GRAND ISLAND & W. C. R. CO. et aL
(CirCUit Court, D. South Dakota, W. D. April 14, 1894.)

REMOVAL OF CAUSES-SEPARABLE CONTROVERSy-SUIT TO ENFORCE MECHANICS'
LIENS.
A suit to enforce a mecbanlc's lien against a railroad, under a statute

wbich requires all lien bolders to be made parties, and their claims and
priorities adjudicated (Laws S. D. 1893, c. 116, § 4), is not removable on
the ground that there fs a controversy between plaintiff and the railroad
company which is separable from the matters affecting other lien bolders
who are defendants, and citizens of the same state witb plaintiff. Supp.
Rev. St. p. 612.

This was an action by Thomas Sweeney against the Grand Is·
land & Wyoming Central Railroad Company; John and David Fitz-
gerald., copartners as John Fitzgerald & Bro.; John Carroll, Sam-
uel E. Donoghue, and Frank P. Phillips, late copartners as Carroll,
Donoghue & Co.; and the Congdon & Henry Hardware Company.
The action was brought in a state court to enforce a mechanic's
lien; and was removed to this court by the railroad company. Plain-
tiff moved to remand.
Charles W. Brown and Ma.rtin & Mason, for plaintiff.
N. K. Griggs, for defendant Grand Island & W. C. R. Co.

SANBORN, Circuit Judge. The plaintiff, Thomas t3weeney,
makes a motion to remand this case to the circuit court of Penning-
ton county, S. D. He brought this action in that court to enforce
a mechanic's lien against certain real property of the railroad com·
pany situated in South Dakota, upon which the Congdon & Henry
Hardware Company also claims to have a similar lien. The rail·
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roadeompaIiy and John Fitzgerald and David Fitzgerald are citi-
zens of Nebraska, and the company removed this action to this court
on the ground that there.was a controversy in it wholly between the
plaintiff on one side and the railroad company and the two Fitzger-
aIds on the other, which could be fully determined as between them;
but Thomas Sweeney and the Congdon & Henry Hardware Com-
pany are citizens of South Dakota, and it is claimed that this fact
is fatal to the jurisdiction of this court.
Since the act of congress of August 13,1888 (Supp. Rev. St. p. 613),

the order of the circuit court refusing to remand a case to a state
court is reviewable, but the order granting a motion to remand is
final, and is not subject to review by any. higher court The right
or is a cherished and valuable right, and an order that
cannot be reviewed,and that determines that this right does not
exist in, any case, ought not to be granted without careful considera-
tion, nor without due regard to the fact that, if erroneous, it leaves
the petitioner remediless. In this view I have examined this case,
and beqome satisfied that this court has no jurisdiction of it,
and that it 'would be fu,tile to let it proceed to trial. That clause
of section 2 of the act ofMarch 3, 1887, as amended by the act of
August 13, 1888, under which this action was removed, reads 'as fol-
lows:
"When in any suit mentioned in this section there shall be a. controversy

which is wholly between citizens of different states and which can be fully
determined as between them, then either one or more of the defendants actual-
ly interested in such controversy may remove said suit into the circuit court
of the United States for the proper district." Supp. Rev. St. p. 612.
The statutes of South Dakota under which this action was

brought provide that;
"Any personbaving a lien ,bY virtue of this article may bring an action to

.auforce thesllme in the circuit court of the county or judicial subdivision
where the property chm'ged with such lien is situated, and any number of
persons claiming liens against the same property may join in the same action,
and wheneve'i' an action is brought by anyone or more of them the court
before proceeding in such action shall require that all persons claiming liens
against the same pNperty be brought in and made defendants or join with
the plaintiff as shall seem to the court to be just and proper, and the court
shall direct the time and manner of service, and may order service to be made
by publication as in other cases and with like effect. The court may render
judgment for or against one or more of the plaintiffs and for or against one
or more of the several defendants and shall determine the ultimate legal and
equitable rights of all the parties, and shall determine what liens are estalJ..
l1shed, and the several amounts thereof, and may direct the sale of the' prop-
erty charged with said liens and direct the application of the proceeds of such
sale to the satisfaction of all liens which have been established in said ac-
tion ratably in proportion to the amounts thereof and without regard to the
order of filing said liens, and the court may also allow as part of the costs
the money paid for filing each lien and the sum of five dollars for drawing
the same." Sess. Laws S. D. 1893, c. 116, § 4.
A suit against the owner of real property, and the holders of

coeval and junior incumbrances upon it, to foreclose a lien and to
subject the property to sale, to satisfy the lien, rests on a single
and indivisible cause of action. The relief which the plaintiff
seeks in such a suit is not the bare adjudication of the amount owing
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by his debtor, nor is it the sale of the interest of the owner of the fee
in the property, but, in addition to these, it includes the determina-
tion of the amounts and priorities of the liens upon it, the sale of
the entire property discharged from those liens, and the distribu-
tion of the proceeds among the parties to the suit, according to their
respective rights. It matters not that the plaintiff in such a suit
might have maintained an action against the owner of the fee
alone, and that the controversy between them might have been
fully and completely determined without the presence of the in-
cumbrancers. The only relief that could be obtained in such an
action would be to determine the amount of the plaintiff's lien as
against the owner, and to subject the interest of the owner of the
fee in the property to a sale, subject to the rights of the incum-
brancers. This falls far short of that complete relief usually SOllght
in such suits, and far short of the relief prayed for in this action.
The plaintiff has the right to this complete relief in a single suit in
eqnity. To a suit in which the plaintiff seeks such relief every lienor
of equal rank, and every junior incumbrancer, is an indispensable
party, since his rights cannot be adjudicated nor foreclosed until
he has had his day in court. The statute of South Dakota to which
we have referred made the hardware company, and every other
lienor, an indispensable party to this suit by its very terms.
In his complaint the plaintiff avers that the hardware company

claims some interest in or lien upon the property in question
which is inferior to his lien, and prays that the property be sold
and the proceeds applied to pay his own claim. The railroad
company insists that the controversy here is over the amount of the
plaintiff's claim and the existence of his lien, that it is wholly be-
tween the plaintiff on one side and the railroad company and the
two Fitzgeralds on the other, and that it can be fully determined
between them alone. But the hardware company has the same
right as the railroad company to contest the amount and the ex-
istence of the plaintiff's lien, and, if it can establish its own, it has
every interest to defeat the plaintiff's. If it can entirely defeat it,
the proceeds of the sale will inure to its sole benefit to the full
amount of its lien, and, if it succeeds but in part, its proportion of
the proceeds will increase as the claim of the plaintiff is
A plaintiff in a suit to foreclose a lien cannot be compelled, at the
option of any of the defendants, to divide his cause of action into as
many separate controversies as there are separate defendants enti-
tled to contest his claim. The option is with the plaintiff, and not
with the defendants, to determine whether or not he will have the
complete relief to which the rules and practice in equity entitle
him, in a single suit or in several suits. Yet every lienor is entitled
to contest the plaintiff's claim. How, then, can it be successfully
maintained that the controversy over it can be fully determined be-
tween the plaintiff and the owner of the property without the preR-
ence of the incumbrancers? Every subsequent incumbrancer is a
necessary party to its complete determination, and every such in-
cumbrancer is interested to defeat or to diminish the amount of
the lien of the plaintiff, and naturally ranges himself on the same
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liJideof the controversy as does the owner of the property. It mat-
tetsnot that controversies may arise in the case over the priorities
of u'enliJ,or over other minor issues, in which only a part of the par-
ties interested, nor that different defendants in the suit may
have:aeparate and different defenses. These contests are mere inci·
dents to the main suit They do not constitute separable contro-
versies, within the meaning of the act of congress, and separate de·
fenses Q,() not make separable controversies.
In my opinion, congress has not given this court jurisdiction of

this suit,because the cause of action stated in the complaint is
single and indivisible, the respective interests of the plaintiff and
the hardware company range them on opposite sides of the contro-
versy involved in it, that controversy cannot be fully determined
without the presence of both of them, and they are citizens of the
same state. ;Hax v. Caspar, 31 Fed. 499 ; Ayers v. Chicago, 101 U.
S. 184; ·Safe Deposit Co. v. Huntington, 117 U. S. 280, 6 Sup. Ct.
733; Graves v. Corbin, 132 U. S. 571, 588, 10 Sup. Ct. 196; Brown v.
Trousdale, 138 U. S. 389, 396, 11 Sup. Ct. 308; Torrence v. Shedd,
144 U. S. 527, 531, 12 Sup. Ct. 726; Bellaire v. Railroad Co., 146
U. S.. 117, 13 Sup. Ct.16.
The motion to remand must be granted.
For similar reasons, like motions must be granted in Nos. 84, 85,

86, 87, 88,90, 91.

OWEN v. PRESIDIO MINING CO. et ale
(Oircuit Court of Appeals, Fifth Circuit. March 13, 1893.)

No. 58.
1. MEXIOAN LAND GRANTS-PROOF OF EXEOUTION.

A grant which would include over 2,000 square miles of land was alleged
to have been made January 25, 1832, by the alcalde of Presidio del Norte,
state of The sole documentary proof thereof was a certified
copy of an alleged testimonio record in Bexar county, Tex., In 1851, show·
ing the original grant, a subsequent act of transfer, and various certifi·
cates... These papers were. of diff.erent dates, not in chronological order,
but all apparently constituting one document. For the purpose of pro-
curing the record to be made, two persons had made affidavit of the genuine-
ness of the signatures, but the terms of one affidavit were unsatisfactory,
and .the lluthors of both were shown to have been dependents of the per·
sons then claiming under the grant. It further appeared that in the inter-

'-. est of those claimants, a forged paper, purporting to be a decree confirm-
ing the grant by the congress of Chihuahua, was surreptitiously introduced
into the. publlcarchives of· Juarez, Mexico. The parol testimony as to
whether such a grant had ever been heard of prior to 1848 was confiicting,
and rise to no inferences favorable to the claimants. Held, that the
evidence was insufiiclent to establish the execution of the gl'ant.

J. SAME-POWERS OF ALCALDE.
The fact of the making of a grant of land by an official of the state of

Chihuahua raises no presumption that he had power to do so, if the grant
was executed atter the adoption of the colonization law of May 25, 1825;
aQd under that law the alcalde of a village had no power, in 1832, to make
grants of the public lands,

8. SAME-DEOREE OF CONFIRMATION-EvIDENOE TO ESTABLISH,
A claimant of lands under an alleged grant by a village alcalde who had

no authol'it;r to make it sought to support the same by showing a decree


