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We do not think that there was any prejudicial error in the court's
failing to give the charge as requested. The evidence of the tele-
graph operator was of a kind not to need contradiction, because it
was rather more consistent with the hypothesis that the conductor
did not hear the operator than· that he did. It is hardly conceivable
that, if the conductor had heard the words which were said to have
been spoken, he would not have given some sign. When a party
with the burden on him. introduces evidence consistent with two
different states of fact, he proves neither. Ellis v. Railway Co., L.
R. 9 C. P. 551.
Error is assigned to the action of the court in ruling out the dep-

ositions of two witnesses who testified that the pri:vate car of the
president of the Nashville, Chattanooga & St. Louis Railway Com-
pany had been lengthened 10 feet by the insertion of a section in
the middle of the cl\r. This was offered on the question of damages,
to show that it would have been possible to repair the injured sleep-
ing car by reuniting the two ends. Itwas plainly incompetent for the
purpose. The defendant was permitted to call experts to proVQ that
the sleeping car, as it was after the collision, could have been thus
repaired; but it clearly had no right in chief to shOW particular in-
stances, and especially did it not have the right to prove as a par-
ticular instance that another car of a different kind had once been
taken apart in a car shop and lengthened. Such an instance had
no legitimate tendency to prove that a sleeping car which had been
broken into two parts by the collision of a freight train might be
treated in the same way. There was evidence to show that after
the accident the wreck of the sleeping car was dismantled by 'em-
ployes of the Cincinnati Company, and things of value carried away.
The court charged the jury. that the measure of damages was the
difference between the value of the car before the accident and its
value just after the accident and before it was dismantled. This
was right. The complaint that, under this charge, the damages
found were excessive, we cannot consider. Association v. Ruther-
ford, 1 U. S. App. 296, 2 C. C. A. 354,51 Fed. 513.
The judgment of the circuit court is affirmed, with costs.

KANSAS CITY, FT. S. & M. R. CO. et at v. KIRKSEY.
(Circuit Court of Appeals, Sixth Circuit. March 6, 1894.)

No. 137.
L MASTER AND SERVANT-NEGLIGENCE-QUESTION FOR JURY.

A switchman riding on the front of a switch engine was killed by the
derailing thereof, which was caused by sand washing down from a pile
near the track, and becoming embedded between the rails. The accident
occurred about 6 o'clock in the morning, and there had been a heavy rain
an hour or two before. The track had been examined at 12 the preceding
night. Just before the accident, a wall, undermined by the rain, had fall-
en upon a passenger train, and at the time the section boss and his men
were engaged in rescuing the dead and injured. Held, that it could not
be said, as matter of law, that the company was guilty of negligence in
not sending somebody to examine the track after the rain, and the ques·
tion was one for the jury.
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2.;·SAMlI:-CONTRmUTORY .' '
i i' of the danger waS signaled by another ,switchman to de-

.. 'P."8S pe... stood on the front qf. the approaching eg.glne, but aJ;lparently
lie'"funotl;lee it; and there was spme evidence that the sand was over
the'milstHeld, that as it Was the duty of deceased to watch for signals,
'llJld: Ollslll"veobstructions, Is was not apparent, as matter of law, that he
wa.s.».,•.qt1.guilty of contributory negligence, and this question, too, was one

, for, th.e Jury.
3. SA!.ur•....:E]vIDENCE-FLAGMAN AT STREET CROSSING.

Ordinances requiring tailroad companies to keep flagmen at street cross-
ings, are not intended for the protection of the company's empIoyffi; and
therefore, in an action for negligently causing the death of a switchman

on. a switch engine, which was derailed by an obstruction at a
crossing where no flagman was stationed, it is error to admit such an ordI-
nance ·in evidence.

In Error to the Circuit Court of the United States for the Western
Division 'of the Western District of Tennessee. .
This.·was an action by Rosina Kirksey against Kansas City, Ft.

Scott & Memphis Railroad Company and Newport News & Missis-
sippi .valley Railroad Company for damages for the death of her
husband. The .circuit court directed a verdict for plaintiff, and
defendants bring error.
Holmes Cummins, E. F. Adams, C. H. Trimble, and Wallace

Pratt, for plaintiffs in error.
G. P., Y. Turner and John R. Flippen, for defendant in error.
Before TAFT and LURTON, Circuit Judges, and RiCKS, Dis-

trict . '

TAFr.r, Circuit Judge. This is a proceeding in error, brought by
the, Kansas City, Ft. Scott & Memphis Railroad Company, hereafter
to be refl;!rred to as the Kansas City (Jompany, and the Newport
News & MissiSsippi Valley Company, to be referred to as
the Newport News Company, to reverse a judgment against both
companies in favor of Rosina Kirksey ,for damages for the death of
her husband, occurring, as she alleged, by the wrongful act of the
two companies.
The court below held that by the undisputed facts in the case it

was conclusively shown that both companies were guilty of negli-
gence, and the deceased was not guilty of contributory negligence,
and therefore directed a verdict for plaintiff, leaving to the jury
only the question of damages. The main controversy arises over the
action of the court in thus-withdrawing the questions of negligence
and contributory negligence from the jury.
The facts of the case as developed by the evidence were as fol-

lows: Between the city of Memphis and the Mississippi river the
parallel tracks of three different companies run north and south,
crolilsing at right angles the streets of the city which extend to the
river. The west track is that of the Kansas City Company, the
middle track is that of the Belt Line Company, and the east track is
that of the News Company. AIittle to the north of Jeffer-
son street, Which, is one of the streets cl,'()ssed by these three tracks,
there is a spur or switch track, called the "Little Rock Switch,"
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which, after connecting with the Newport News track, runs up a
grade, forming an embankment, immediately to the right of the
Newport News track, about three or four feet high. Archibald
Kirksey, the deceased, was a switchman upon the yard switch en-
gine of the Kansas City Company. Between half past 5 and 6
o'clock on the morning of the 8th of July this switch engine drew
out a half dozen freight cars from the Newport News freight sta-
tion, to switch them to another part of the railway yard. Kirk-
sey's place was on the' front footboard of the engine. His duty is
described as that of "following" the engine. His station was on the

side, where the engineer could see his signals. His duty
was to throw switches necessary for the shifting of trains, and to
observe all obstructions upon the track, and signal to the engineer
of their presence. The train passed over from the Kansas City track
to the Newport News track, as, by arrangement between the com-
panies, it had the right to do, and was in the habit of doing. It was
broad daylight, but was raining some. There had been a moderate
fall of rain the night before, and a particularly heavy fall somewhere
between 4 and 5 o'clock. As the engine crossed two or three
of the streets, before reaching Jefferson street, it had to run through
water and debris, which concealed the track. UpOll approaching
Jefferson street an engine was seen standing still at the crossi,ng
on or near the Belt Line track. It had, in fact, derailed, just
as the Kansas City engine was soon to be. A switchman upon the
Belt Line engine motioned to those upon the Kansas City engine,
and pointed to the Jefferson street crossing of the Newport New.s
track. No attention was paid to this by anyone on the latter en-
gine. In running over the Jefferson street crossing, the engine was
derailed and ran into the Little Rock switch embankment, al-
ready referred to. Kirksey, who sat upon the front footboard
of the engine, was crushed between the embankment and the
steam chest of the engine, and was instantly killed. A pile of sand
had been left upon the ground just east of the Newport News track
and in the corner made by that track and Jefferson street, and the
heavy rain had swept the sand down in between the rails of the
track, so as to leave nothing but the tops of the rails visible. The
action of the water was such as to harden the sand between the
rails so that it lifted the flanges of the engine wheels from the rails,
and threw the engine off the track. The section boss of the Newport
News Company, whose duty it was in person or by subordinates to ex-
amine the track, and keep it clear from obstructions, had been over
this crossing at 12 o'clock the night before, in company with a
subordinate called a "track walker," and found the track unob-
structed. About 4 o'clock that morning a train of cars had safely
passed over Jefferson street on the same track, and the engine
returning, without cars, some 20 minutes later, found no dif-
ficulty in recrossing. The heavy fall of rain already mentioned
occurred shortly after. The result of this heavy rain was to under-
mine a large wall, which stood in the passenger station of the New-
port News Company, and to throw it down upon a passenger train
standing near. Many of the passengers were buried in the
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and killed. The section boss and all his force were
at Onc&SOnmltined to save the living and disentomb the dead, and
theyweite btisily engaged in this work at the time of the derailing
of Kirksey's 'engine. The engine was running at a speed not exceed-
ing 5 or 6xniles an hour at the time of the derailment, and it could
have been stopped within 10 01':15 feet, had Kirksey signaled to the
engineer to do so, or had the engineer himself observed any ob-
struction upon the track.. The place, where the pile of sand was,
belonged to the city of Memphis.. The sand had been there a month,
having been placed there without the agency or authority of the
railway companies. Slightqu311tities of sand were upon the trapk
at 12 when the section boss passed Jefferson street, and
'had been there before, but they had never caused any injury or
venienoe: The size of the sand pile is nowhere disclosed in the
record..
On this state of facts, weare of· the opinion that the learned

judge in the courtbelow erred in taking the questions of negligence
and contributory ,negligence away from the jury.. It is the rule in
the federal, courts that the court may withdraw a case from the
jllryaltogether, and direct a verdict for the plaintiff or defendant,
as the one or the other maybe proper, where the evidence is un-
disputed; or is Of such· conclugive character that the court, in the
exereiseof a sound judicial discretion,would be compelled to set
aside theverdiet in opposition to it. Railroad Co. v. Converse, 139
U. S. 469472, 11 Sup. Ct. 569; ,Schofield v. Railroad Co., 114 U.
S. 615--61].8,· 5 Sup. Ct. 1125; Randall v. Railroad Co., 109 U. So 478-
482, 3 Sup. Ct. 322. But it often happens that, though the facts of
a case are undisputed, the inference from those facts as to negli-
gence· or the absence of it on the' part of him whose conduct is in
question is an inference of fact to be drawn by the jury. This is
the case where the presence or absence of negligence is not so clear
but that reasonable men, viewing the same facts, may differ in re-
gard to it. Said Mr. Justice Brewer in Railroad Co. v. Powers, 149
U. 8.43-45, 13 Sup. Ct. 748:
"It is ",ell settled that, where there Is uncertainty as to the existence of

either negligence or contributory negligence, the question is not one of law,
but of fact, and to be settled by the jury; and, this, whether the uncertainty
arises from a conflict in the testimony, or because, the facts being undis-
puted, fair-minded men will draw different conclusions from them. Railroad
Co. v. Stout, 17 Wall. 657; Railroad Co. v. McDarle, 135 U. S. 554, 10 Sup.
Ct. 1044; Railroad Co. v. Converse; 139 U. S. 400, 11 Sup. Ct. 569."

The function ofa court with respect to the issue of negligence or
no negligence is to decide whether the facts are such that the jury
may legitimately reach a conclusion· either that there was negli-
gence or: that there was no negligence. The function of the jury,
after the court has held that either inference is open to them, is
to decide whether or not in fact there was negligence. Randall v.
Railroad 'Co., 109 U. S. 478, 3 Sup. Ct. 322; Railway Co. v. Jackson,
3 App. Cas. 193. •If the conduct of the defendantsis not at once con-
demn:ed 'as negligence or carelessness by the general knowledge and
experience of men, the question is always one for the jury. Gaynor
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v. Railroad Co., 100 Mass. 208-212. The result is, therefore, that
unless we conclude. that no fair-minded man or jury could legiti-
mately infer from the facts of this case either that the railroad
company was not guilty of negligence resulting in Kirksey's death,
or that Kirksey was guilty of negligence' contributing to his death,
the judgment must be reversed. The duty of the railroad company
to an employe running upon its trains with respect to its tracks is
well settled. The company is not an insurer of the safety of its
track, but it must use reasonable care-the care which a prudent
man would exercise under the same circumstances-to keep its
track free from obstructions and defect. Hewitt v. Railroad Co.,
67 Mich. 61,34 N. W. 659; Railroad Co. v. McDade, 135 U. S.554-
570, 10 Sup. Ct. 1044.
The question of negligence on the facts is one of degree. How

often did reasonable prudence require the railroad company to send
a man over its tracks in its railroad yard to see that there was no
obstruction upon them. The intervals between the examination of
the track might be so short on the one hand or so long upon the
other that the court could say as a matter of law that in the one case
there was no negligence and in the other that there was negligence.
But we do not think this to be such an extreme case. An exam-
ination had been made at 12 o'clock the night before. The acci-
dent occurred about 6 in the morning. Certainly a court could not
charge as a matter of law that under ordinary circumstances it
was negligence on the part of the company not to send a track
walker between midnight and morning over every foot of the sev-
eral miles of the company's yard track. But it is said that the
peculiar circumstances here remove all doubt of negligence. Those
circumstances are the presence of the sand pile near enough the
track at Jefferson street to make obstruction possible, and the
heavy fall of rain shortly after 4 o'clock in the morning. It is a
fair inference that but for the heavy fall of rain there would have
been no derailment of the engine, because, as already stated, a
loaded train and a light engine did pass over the crossing after 4
o'clock, and before the heavy rain, without any accident. The
learned judge of the court below was of the opinion that the very
fact of the heavy fall of rain ought to have induced the section boss
of the company in charge of the track to send some one out to ob-
serve whether the sand had not obstructed the track. Just at
that time the section boss and his entire staff of subordinates were
called by the emergency growing out of the same fall of rain to
rescue human life at another part of the railway yard. In such an
emergency the jury might properly infer that it was not negligence
for the section boss to act upon the belief that there was more need
to call all the men available to the place of known death and injury
than to send them to remove obstructions upon the track for
switch engines. The accident to Kirksey was a peculiar one, and
one not very likely to happen. Under ordinary circumstances, a
switch engine running in broad daylight at only five miles an hour
might be easily stopped before injury could result from any obstruc-
tion upon the track which would be likPly to derail it. It is not
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for us to. the jury should have reached. It
is enough tor lls,to say, tb,at'c;they might with reason have concluded
from the the boss and .his subordinates used the
care of ordinarily .prudent men under .the circumstances, and that
the failure to remove the .sand was not negligence. It follows that
it was errorfof. the court to the question from the jury.
. We are of t1}.e same opinjon as to the issue of contributory negli-
gence. Itwas the duty of Kirksey to observe all obstructions upon
the track, and. to call the engineer's attention to the same. There
was ample tiJ;lle, ..b,ad th,e been signaled by Kirksey after
he could see the crossing, ,to stop before the point was reached
at Which ttte,engine was derailed. He was signaled to by the
switchman of the Belt Line road, and his attention called to some-
thillg unusual the crosj:ling. The switchman thinks that Kirk-
seydid notsee.this signal. It was his business to look out for sig-
n;lls()f any kind, and for .obstructions. Itmay be that the sand was
8(). packed between the rails as not to indicate any obstruction.
Tl;tere was, however, some evidence that it was several inches over
t4erails. 'We think it was fairly a question for the jury to say
wh,e,ther Or D,Qt Kirksey was wanting in reasonable alertness and
attention in failing to see. or understand the signal of the Belt Line
switchman, (),t: in failing tQ observe this obstruction, and in not
.signaling its .. presence to the engineer. It was an error, therefore,
to take this from the. jury.
, 4-nother error assigned is that the court allowed to be read in evi-
dence, the follOWing ordinance of the city of Memphis:
,':'Allrailroads-whose tl'ains or cars are drawn by steam engines within the

limits· of this,district, shall provide flagmen fo.r each stl'eet such tl'ains may
cross; and these flagmen shall keep constantly on duty at each stl'eet when
such trains cross,' and until the engine has crossed such stl'eet. waiving a
ftag in day time and a red lighted lamp at night to give warning to all
Of 11he Il.pproacAing tl'ains, and the engineer on each of such tl'ains shall keep
the bell constantly ringing while his train is passing through the distl'ict;
and Il.ny and all persons or railroad companies offending against this ordi-
nanceshall be fined," etc.

There was nO flagman at Jefferson street when the accident oc-
curred, and the ,ordinance was relied upon as the basis for argument
thll};, if the company had. had a flagman there, he would have sig-
naled. the train to stop, and the accident would not have occurred;
wherefore it was said that the failure of the Newport Com-

to obey. til.e ordinance was a violation of its duty causing the
acci\lent. MaJ;lifestly the ordinance was passed to save the pub-
.traveling alop.g the streets from injury by passing trains, and

wAs not enacted at all for the purpose of protecting the employes of
companies engaged upon its trains. The presence or absence of the
flagIIlan at this crossing had nothing to do, therefore, with the
operation of the trains, except to keep the public out of the way of
them. The absence of the flagman may have been a failure of
duty by the railroad company to the traveling public, but it was
not a failure of duty to any of its employes. We think that the or-
dinance was admitted, and was prejudicial to the de-
fenllants below.
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Another assignment of error is based on the court's refusal to
direct a verdict for the Kansas Oity Company, because this acci-
dent occurred on the Newport News Company's track, and there was
no evidence to show that the crew in charge of the switch engine
and train had any orders or authority from the Kansas City Com-
pany to use any track but its own. The evidence is not as clear
as it ought to be in regard to the arrangement by which the Kan-
sas City engine was on the Newport News track, but, as the case
must be tried again, and this will probably be brought out more
clearly, we express no opinion on the question raised.
There were other assignments of error which we do not think it

necessary to consider. The judgment of the court below is re-
versed, and a new trial ordered, the costs in this court to abide the
event

LEWIS v. PENNSYLVANIA STEEL CO.
(Circuit Court of Appeals, Third Circuit. March 30, 1894.)

No. 19.

Appeal from the Circuit Court of the United States for the East-
ern District of Pennsylvania.
This was a petition for a rehearing. See, for former opinion, 8

O. O. A. 41, 59 Fed. 129.
Before ACHESON, Circuit Judge, and BUTLER and GREEN,

District Judges.

PER CURI.A1I-I. We have very carefully considered the petition
for a rehearing of this. case, and the reasons assigned in support of
the application. The opinion of the court on file was concurred in
by all the judges, and they adhere to the views therein announced.
To what we have already said, we simply add that, if the appellant
could be regarded as a pioneer in this particular field of invention,
still the express limitations of his fourth claim are such as to pre-
clude a decision that the defendant's turn-over device is within its
terms. The application for a rehearing is denied.

STATE OF TENNESSEE, to Use of UNITED STATES, v. HILL et al.
(Circuit Court of Appeals, Sixth Circuit. February 5, 1894.)

No. 48.
1. DISTRICT COURTS-JURISDICTION-AcTION BY UNITED STATES ON A SHElUFF'e.

BOND.
When the United States have a right, under a state statute, to sue in

the name of the state upon the official bond of a sheriff, to recover dam-
ages for negligently allowing the escape of a federal prisoner, such action
is within the jurisdiction of the federal district court.

2. SHERIFFS-EsCAPE OF FEDERAL PRISONER-AcTION BY UNITED STATES FOR
DAMAGES.
In Tennessee, where the statute makes the sheriff civilly responsible for

the safe-keeping of prisoners committed to his care (Code, §§ 6238-6242),


