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railroad company, having adopted one line of survey along the
route provided for in its articles of incorporation, and having filed
the plat thereof, may not subsequently, and within the time al-
lowed it by law for so doing, adopt another route, and no reason is
apparent why, instead of filing a second plat, it may not construct
its road on the line surveyed and adopted, so long as the rights of
others have not intervened. In this case, as shown from the find-
ings, no rights of the plaintiff had intervened prior to the actual
construction of the road of the Coeur d’Alene Railway & Navigation
Company upon the premises in controversy in this suit, and no
error is apparent in the judgment rendered upon the findings of the
court below.
The judgment is affirmed, with costs to the defendant in error.

ZOPFI v. POSTAL TELEGRAPH CABLE CO.
(Circuit Court of Appeals, Sixth Circuit.  April 3, 189%4)
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1. NEGLIGENCE—PROXIMATE CAUSE.
An obstruction in a highway is not the proximate cause of an Injury
sustained by one slipping and falling thereon, unless its presence caused,
or contributed to cause, the fall.

2. BAME—QUESTION FOR JURY.

Where the jury may reasonably infer that one crossing a highway had
to jump over an obstruction to reach a platform at the side of the way,
in such a way that his foot slipped on the platform, and he fell back-
ward on the obstruction, it is for them to determine whether the presence
of the obstruction contributed to the fall.

Appeal from the Circuit Court of the United States for the Middle
District of Tennessee.

This was an action by Emma Zopfi, by her next friend, against
the Postal Telegraph Cable Company, to recover damages for per-
sonal injuries. The circuit court directed a verdict for de-
fendant, and entered judgiment accordingly, to review which plaintiff
sued out this writ of error.

John Ruhm & Son, James Trimble, and E. L. Gregory, for plaintiff.
Vertrees & Vertrees, for respondent.

Before LURTON, Circuit Judge, and BARR and KEY, District
Judges.

KEY, District Judge. The defendant undertook to erect a tele-
graph line on the turnpike road between Nashville and Gallatin,
Tenn. The poles which were to support the wires were placed along
the turnpike at or near the points at which they were to be erected.
The plaintiff, who is a minor, and was 13 years of age at the time
of the injury complained of, lived with her father, who is her next
friend in this action, upon the Gallatin pike, about three miles from
Nashville. He owned a parcel of land occupied as his home, which
abutted upon the turnpike, There was a pathway leading from his
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house to the pike. At the point where this path reached the pike,
there was a gate. There was a strip of the public road, of about 10
feet, between this gate and the metaled portion of the plke. Across
this strip, the pike was approached over a platform about four feet
in length, and then by stepping-stones. This strip, especially in
rainy weather; was covered with water and mud. One of the poles
mentioned was placed lengthwise along the turnpike, so that its
large end extended along about one-half or two-thirds of the side
of the platform at the gate, about a foot or more from the plat-
form, and covered the stepping-stone, or nearly all of it, next the
platform. The distance from the stepping-stone which' could be
used, to the platform, was 33 inches. The day was very rainy, and
the end of the platform across which the pole did not extend could
not be reached, except by going through water and mud. The pole
was a peeled chestnut, and the platform was wet and slippery. The
plaintiff was returning from school upon the afternoon of Septem-
ber 23, 1890, and approached the gate mentioned with an umbrella
in one hand, and her school books in the other. Reaching the step-
ping-stone next to the pole, she stepped over the pole, without
touching it, to the platform, when her foot slipped, and she fell back-
ward upon the pole; and by her contact therewith, in her fall, she
was seriously and permanently injured in her right hip, to recover
damages for which this suit is brought. TUpon the trial of the
cause the judge directed the jury to return a verdict in favor of the
defendant, which was done, and error is assigned upon this action
of the judge, because, it is said, the cause should have been sub-
mitted to the jury for their consideration and determination.

It is urged on behalf of the plaintiff that, though the pole may not
have been the proximate cause of the fall of the plaintiff, it was the
proximate cause of her injury, and, as the pole was left there by the
negligence of the defendant, it is hable, and that whether this is so,
or not, should have been left to the jury to decide.

What are proximaté or remote causes of injury, or what are
proximate or remote damages for injuries, are subjects involved in
much confusion and conflict by the decisions of courts and the
dissertations of law writers. Wharton says:

“A negligence s the juridical cause of an injury, when it consm’cs of such

an act or omission on the part of a responsible human being as, in ordinary,
natural sequence, immediately results in such injury.” Whart. Neg. § 73.

He further says:

“At this point emerges the distinction between conditions and causes; a
distinetion, the overlooking of which has led to much confusion in this
branch of the law. What is the cause of a given phenomenon? The neces-
sitarian philosophers, who treat all the influences which lead to a particular
result as of logically equal importance, and whe deny the spontaneity of the
human will, tell us that the cause is the sum of all the antecedents. Thus,
for instance, a spark from the imperfectly guarded smoke pipe of a locomo-
tive sets fire to a haystack in a neighboring field. What is the cause of this
fire? ‘The sum of all the antecedents,’” answers Mr, Mill, the ablest exponent
of the necessitarian philosophy. Apply this concretely, and it would be
difficult to see how any antecedent event can be excluded from taking a
place among the causes by which the fire in question is produced. Certainly,
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we must say that either if the railroad in question had not been built (an
event depending upon an almost infinite number of conditions precedent,
among which we may mention the discovery of iron, steam, and coal), or the
haystack in question had not been erected (to which there is also almost an
infinite number of mnecessary antecedents, the failure of any one of which
would have Involved the failure of the haystack), no fire would have taken
place. Jurisprudence, however, does not concern itself with refinements
such as these. Its object is to promote right and redress wrong; and, with-
out undertaking to propound any theory of the human will, it contents itself
with announcing as a fact established by experience that, by making a law
that & human ‘antecedent’ shall be punishable for a wrongful act, such ‘an-
tecedent,” if not restrained from committing the wrong, may be compelled
to redress it. The question, therefore, when an injury is done, is whether
there is any responsible person who could, if he had chosen, have prevented
it, but who, either seeing the evil consequences, or negligently refusing to see
them, has put into motion, either negligently or intentionally, a series of ma-
. terial forces by which the injury was produced. This is the basis of the dis-
tinction between conditions and causes. We may concede that all the an-
tecedents of a particular event are conditions without which it could not ex-
ist, and that, in view of one or another physical science, conditions not in-
volving the human will may be spoken of as causes. But, except so far as
those conditions are eapable of being molded by human agency, the law does
not concern itself with them. Its object is to treat as causes only those
conditions which it can reach, and it can reach these only by acting on a re-
sponsible human will. It knows no cause, therefore, except such a will;
and the will, when thus responsible, and when acting on natural forces
in such a way as through them to do a wrong, it treats as the cause
of the wrong. As a legal proposition, tharefore, we may consider it es-
tablished that the fact that the plaintiff’s injury is preceded by several inde-
pendent conditions, each one of which is an essential antecedent of the in-
jury, does not relieve the person by whose negligence one of these antecedents
has been produced from liability for such injury. On the other hand, the
fact that a party is shown to have been negligent in a particular proceeding
does not make him liable for an injury produced by conditions to which his
negligence did not contribute.” Whart. Neg. (2d Ed.) § 85.

Regarding these principles as sound, it follows that the liability
for the plaintiff’s injury depends upon the cause of her fall. If the
pole was the cause of her fall, or one of the causes which made her
fall, the defendant is liable for the injury, for the fall is the juridical
cause of the injury. Suppose a steamboat sinks in the river be-
cause of the negligence of its officers, and.a passenger is drowned,
and its eargo is lost. The water drowns the passenger, and de-
stroys the cargo. It is the immediate cause of the destruction
of both. But the negligence of those in control of the boat is the
juridical cause of the loss.

The position of plaintiff’s counsel, that, though the pole may
not be the eause of plaintiff’s fall, yet it is the cause of her injury,
and defendant is liable therefor, is not sustained by the cases in
90 and 91 Tenn., and 17 and 20 S. W, which are cited as au-
thority for them. In Deming v. Storage Co., 90 Tenn. 3562, 17 S.
W. 89, the court says:

“It is insisted here that neither the delay nor the breakage of the train,
but the fire, was the proximate cause of the loss. In this we do not con-
cur, Granting that the slight delay would not, of itself, have made the
company liable, here we have, in addition, the breaking of train machinery
when the effort is made to remove the cotton, but for which it might have

been saved, notwithstanding the fire. This, we think, was, therefore, the
proximate cause of the loss. * * * It is true that the fire destroyed the
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cotbon. ‘and In that sense caused the loss; but it appears that, notwithstand-
ing the occurrernice of the fire, the cotton would not have been’ bumed by it,
‘had not the breaking of the train, while it ‘was being removed, happened,
so that but for this fact the dotton would have been saved. This must,
therefore, bé held to be the proximate cause of the loss, and if it was the
result of negligence the carrler must answer for it.”

In this ease there is a proximate juridical cause for the injury,
—the’ weakness or insufficiency of the machinery with which effort
was made to remove the cotton, and the delay in consequence,
while in the case we have in hand the contention is that, though
the pole may not have caused the fall, it produced the injury. Upon
this theory there is no contribution by the pole to the fall of the
plaintiff, but the step upon the slippery platform caused the fall,
and the fall upon the pole produced the injury. There was no
conjomt', concurrent causation in the parts performed by the step
upon' the platform and by the pole, according to plaintiff’s position.
One caused the fall, and the other, not contributing to the fall, pro-
duced the injury, so that the part performed by each in the inei-
dent was separate, distinct, and independent, instead of co-opera-
tive and concurrent, accordmg to plaintiff’s contention.

Nor does the case of Railway Co. v. Kelly, 91 Tenn. 699, 20 8,
W. 312, give support to plaintiff’s insistence in this respect In
that case, as well as in the ‘¢ase of Deming v. Storage Co., supra, the
goods were destroyed by fire, but the fire did not occur through any
negligence on the part of the defendant, and some other cause for
the loss must be found before defendant could be held liable there-
for, In the Kelly Case the court says:

“The fire and the loss may have different causes. The fire destroyed the
goods, but it does not follow that the cause of the fire and the cause of
the loss to the plaintiff were one and the same, in legal contemplation.
They may have been entirely different. The failure to deliver the goods
‘when demanded did not cause the fire, but it did cause the loss, in such
sense that they would not bave been lost without the failure. Had the
‘defendant delivered the goods, they would have been removed, and the
loss. averted. The negligent and wrongful detention of the goods, and
that alone, exposed them to the fire; and but for that detention they would
not have been destroyed, though the fire did occur. Thus, it becomes ob-
-vious that the negligence of the railway company was the proximate cause
of the loss.” 91 Tenn. 703, 20 S. W. 312,

The proof showed that the goods had been in the carrier’s depot
for four days, and had been destroyed by fire on the fifth, and that, on
each of these days, plaintiff had inquired for the goods for the
purpose of removing them, and was informed the goods had not ar-
rived. In this case thé court declares the negligence of the de-
fendant to be the proximate, legal cause of the loss, and there is
none other to be found. In the cause in hand, if it be admitted
that the pole did not contribute to plaintiff’s fall, but that the same
was caused solely by the step upon the platform, the proximate,
juridical cause of the injury must be found in one or the other of
these incidents, and not in both; for, though they followed each
other, they were not produced by the concurrent, co-operating in-
fluence of both, but the cause and the result arose from distinct
and mdependent agencies, and so the fall must have been the prox-
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fmate cause of the injury. = The cases just mentioned, instead of
supporting plaintiff’s theory, and sustammg the recent decision of
the supreme court of Tennessee referred to in argument, are in con-
formity with the opposing view. ‘

The other cases referred to by plaintiff’s counsel have no analo-
gies with the present case that make them of authority in its de-
cision. They arise in cases in which the law, either municipal,
statutory, or common, imposed duties upon persons or corporatlons,
which their failure to observe and perform resulted in the injuries
for which the suits were brought. Our opinion on this branch
of plaintiff’s contention is that there was no error in the judge’s
holding.

. Plaintif’s counsel further insist that the judge erred in taking
the case from the jury, and in declining to allow it, under the facts
established by the evidence, to determine whether the negligence
of the defendant was the proximate cause of the injury.

" In Insurance Co. v. Doster, 106 U. 8. 30, 32, 1 Sup. Ct. 18, it was
said that, “where a cause fairly depends upon the effect or weight
of testimony, it is one for the consideration and determination of
the jury, under proper directions as to the principles of law in-
volved,” and that a case should never be withdrawn from them
“unless the testimony be of such conclusive character as to compel
the court, in the exercise of a sound judicial discretion, to set aside
a verdict returned in opposition to it.” 8o, in Randall v. Railroad
Co., 109 U. 8. 478, 482, 3 Sup. Ct. 322, it was declared to be the
gettled law“that when the evidence given at the trial, with all in-
ferences that the jury could justifiably draw from it, is insufficient
to support a verdict for the plaintiff, so that such verdict must be
get aside, the court is not bound to submit the case to the jury. but
may direct a verdict for the defendant.” Goodlett v. Railroad Co.,
122 U. 8. 411, 7 Sup. Ct. 1254. “A case should not be withdrawn-
from the jury unless the conclusion followed, as matter of law, that
no recovery could be had upon any view which could be properly
taken of the facts the evidence tended to establish.” Railwav Co.
v. Cox, 145 U, 8. 606, 12 Sup. Ct. 905; Dunlap v. Railroad Co., 130
U. 8. 649 652, 9 Sup Ct. 647; Kane v. Railway Co., 128 U. 8. 91,

9 Sup. Ct. 16; Jones v. Ralh‘oad Co., 128 U. 8. 443, 9 Sup. Ct. 118

“It iy well settled that, where there is uncertamty as to the ex-
jstence of either negligence or contributory negligence, the ques-
tion is not one of law, but of fact, and to be settled by a jury;
and this whether the uncertainty arises from the testimony, or
because, the facts being undisputed, fair-minded men will honestly
draw different conclusions from them.” Railroad Co. v. Powers,
149 U. 8. 45, 13 Sup. Ct. 748. These decisions of the supreme
court of the United States do not go to the extent of requiring that
every conflict in the testimony shall be submitted to the jury. A
mere scintilla of evidence is not sufficient to demand such a course,
There must be something more than a mere conflict. It must be
serious and important. There must be sufficient testimony to
support a verdict after allowing the jury to draw all the infer-
ences it could draw justifiably. The verdict should be supported
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by such testimony as would sustain the verdict upon any view which
‘might be properly taken of the facts the evidence tended to estab-
lish. ‘The case of Goodlett v. Railroad Co., supra, and of Railroad
Co. v. Jones, 95 U. 8. 439, 443, furnish examples in which courts
withdrew causes from the consideration of the jury, or should have
done 8o, notwithstanding there were conflicts in the testimony, but
these conflicts did not arise to the dignity and importance neces-
sary to deprive the judge of his right and duty to take the case
from the jury. .

The question for determination in this case is, ought the case,
under the circumstances and facts proven, to have been submitted
to the jury, as to whether the pole caused plaintiff’s fall, or con-
tributed to that result? In coming to a conclusion as to this,
we are to take such legitimate view of the proof as is most favor-
able to the plaintiff. It is stated in the testimony that the step-
ping-stone next the pole and the platform were upon the same grade,
or nearly so, and upon about the same grade as the surface of the
pike between the stepping-stone and the platform; that the dis-
tance between the stone and the platform was 33 inches; that the
pole with which defendant obstructed plaintiff’s pass way was
between the stepping-stone and the platform, and was 18 inches in
diameter at the point of obstruction. And consequently the plaintif
(a girl 13 years of age) was required, in taking the step to the plat-
form, to raise her foot one foot and a half above the grade of the step-
ping-stone and surface of the pike and platform,in making the step to
the platform. The pole was peeled, and necessarily wet and slippery,
and the platform was also wet and slippery. The girl cleared the pole.
Such a step as she must have taken was long, awkward to make,
and unusual in its character. When she stepped upon the plat-
form with her advanced foot, a jury might reasonably infer that
her hindmost foot had left the stepping-stone, for if it had still been
placed upon the stone when the foot upon the platform slipped,
and she fell, she would have fallen forward or astride the pole, and
not backward, and it is not an unreasonable inference that she had to
jump or spring so as to clear the log and reach the platform. We
do not say that the facts and inferences here given are true. We
only say that there is testimony in the record to sustain such a
view, while there are other facts and circumstances proven, from
which contrary conclusions and inferences may be drawn. It is
not our province to venture an opinion as to whether the testimony
weighs more upon one side or the other, but we believe that, tak-
. ing the testimony all together, and looking to the facts, circumstan-
ces, and conditions surrocunding the transaction, it ought to have
been left to the jury to consider and determine whether the pole
which obstructed the pass way caused, or contributed to cause,
.the fall of the plaintiff, and the judge erred in failing to do so.
For this error the cause will be remanded, with directions that the
verdict and judgment be set aside, and a new trial awarded, and it
is so ordered, -
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LOUISVILLE & N. R. 0. v. EAST TENNESSEE, V. & G. RY. CO.
(Circuit Court of Appeals, Sixth‘Circuit. March 6, 1894.)
No. 69.

1. CONTRIBUTORY NEGLIGENCE—RAILROAD CROSSINGS.

It is not per se contributory negligence, when recovery is sought for
injury to a car, to halt a train, In accordance with long mutual ac-
quiescence, at a point where two railways cross each other, where a colli-
sion thereupon follows through failure of an approaching train to stop
within 50 feet of the crossing (Act Ky. March 10, 1804) by reason of. de-
fective brakes.

2. SAME—EVIDENCE.

Proof of contributory negligence in not moving a train with due dill-
gence out of the way of a train running “wild” cannot be established by
evidence which is consistent with two contradictory states of fact.

8. DaMAGES—EVIDENCE.

Evidence, in mitigation of damages for injury to a car, that another car
of a dliﬂerent kind bad once been taken apart and lengthened, is not ad-
missible. :

In Error to the Circuit Court of the United States for the North-
ern Division of the Eastern District of Tennessee.

This was a writ of error to the judgment of the circuit court of the United
States for the eastern district of Tennessee, northern division, in favor of the
East Tennessee, Virginia & Georgia Railway Company, hereafter referred to
as the “Tennessee Company,”’ against the Louisville & Nashville Railroad
Company, hereafter referred to ss the “Louisville Company,” for $11,219.94,
as damages for an injury to a sleeping car caused by the collision with it of
a freight train of the Louisville Company.

The facts are as follows: On the 7th day of November, 1890, about 3 o’clock
in the morning, the north-bound passenger train of the Cincinnati, New Orleans
& Texas Pacific Railway Company, hereafter referred to as the “Cincinnati
Company,” arrived at Junection City, Ky., where its tracks cross those of the
Louisville Company at grade. After coming to a full stop, 100 feet from the
crossing, the train moved on over the crossing until the baggage and mail cars
were at the platform of the station, on the north side. The platform was not
long enough for the whole train, so that the smoking car was left on the cross-
ing with the ladies’ car, and the sleeping ear behind it. Within two minutes
after the train had stopped the second time, and while the baggage and mail
matter were being transferred to the platform, a freight train upon the Louis-
ville Company’s line, bound east, reached the top of a grade which descends
for a mile and a quarter to this junction from the west. The engineer of the
freight train whistled several times for brakes, but, finding that the brakes
were useless, and that the train was beyond the control of the crew, he blew
signals of alarm to the Cincinnati passenger train, which he could see as he
came down the grade. The engineer and conductor of the passenger train,
in accordance with their duty, had gone to the telegraph office to register, and
receive telegraphic orders, and did not hedr the alarm signal. A porter of the
passenger train did hear it, however, and he signaled to the fireman of the
passenger engine, who at once started up his engine, and succeeded in pulling
over the crossing the smoking car and the ladies’ car. The sleeping car “Ork-
ney,” however, was only half over the Louisville track when the freight train
struck it, carrying away the four middle sections, and leaving the two ends
standing. No one was killed, but two or three persons were injured. The
sleeping car belonged to the Pullman Company, but was under the control of
the Tennessee Company by virtue of a contract which made the latter liable
to the Pullman Company for any injury to the ear. It was running in the
Cincinnati Company’s train' by an arrangement between the Cincinnati and
Tennessee Companies for through sleeping cars from Cincinnati to Jacksonville
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