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notice of the time, pla;ce, and purpose of said election by publication
in the city official paper for 30 days next preceding such election,
although there was no issue of the official paper on Sundays nor on
the 4th day of July.
The last proposition advanced by counsel for the complainant is

that "the ordinance is invalid because the proposed bonds are to
be payable in gold coin of the present standard weight and fine-
ness." As to this, I hold that the authority given by the laws of the
state to municipal corporations, to provide means for constrllcting
works of public utility, by issuing and selling negotiable bonds, in-
cludes authority to redeem such bonds in money of equal value to
that which they shall have received. True, if gold coin of the present
standard advances in value, and if the city shall be hereafter com-
pelled to receive its income in money of less value, a debt under
such a contract may be found to exceed the legal limit. But there
is no greater probability of such changes than there is of assess-
ments being made by persons whose judgment may require them
to greatly undervalue property subject to taxation as compared
with appraisements made by the present officials, and in that way
change the ratio of city indebtedness to the assessed value of prop-
erty subject to taxation. Application of the rule contended for
by counsel for the complainant would require the city to not only
keep within the limits, but to maintain a considerable margin
to avoid possibility of an excess of debt consequent upon changes
in standards of value. Such a policy in the conduct of municipal
business may be wise, but taxpayers cannot by legal process compel
the city officials to follow it. Whether or not a contemplated debt
is prohibited by reason of the amount being in excess of the legal
limit can only be determined by computing according to existing
standards. The demurrer to the bill of complaint will be sustained,
and the application for an injunction denied.

BANGS et al. v. LOVERIDGE.

(Clrcnit Court, D. New Jersey. March 27, 1894.)

to FEDERAL COURTS-JURISDICTION-CITIZENSHIP.
In a suit agaim;t an administrator there must be diversity ot citizenship

between him and the complainant; and the fact that his decedent pos-
sessed the requisite citizenship at the time ot the transactions giving rise
to the suit, and at the time of his death, is immaterial.

t. LACHES-PLEADING-DEMURRER.
A bill against an administrator alleged that complainants loaned money

to defendant's decedent upon his representation that he owned certain
lands in New Jh'sey, and his promise to give a mortgage thereon; that he
never gave the mortgage, and in fact did not own any such lands; and
that this fact was not suspected by complainants until the filing of the
bill, ten years after the loan was made. By the New Jersey statute the
claim was barred in six years, and there was no allegation of a subsequent
promise. Held that, as title is a matter of record in New Jersey, so that
a single inquiry would have disclosed the fraud, complainants were so
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guilty of lache!! all to require a dlsmiss/ll ot th.e blll upon de-
murrer; and,' fw:thermore, that the allegationll in respect to the dillcovery
of the fraud were too vague to BUStain the bUt.

This is a bill by George P. Bangs and others against James W.
Loveridge, administrator of the of Henry Loveridge, to en·
force payment of a claim .for $2,000.
F. O. Woolman, for complainants.
Vredenburgh & Garretson, for defendant.

GREEN,District Judge. This bill was filed to enforce, if pos-
sible, the payment by the defendant, as administrator of Henry
Loveridge, deceased, of the sum of $2,000, with arrears of interest,
alleged to have been loahed by the complainants to Henry Love-
ridge in his lifetime. It seell1S from the allegations in the bill of
complaint that in August, 1881, Henry Loveridge borrowed of the
complainants the sum of $2,000, and as an inducement to the com·
plainants to make the loan,. and to secure the payment thereof,
agreed with the complainants to. make, execute, and deliYer to
them a mortgage upon certain real property at Orange, in this
state,which he claimed to own; that in fact Loveridge did not,
at the time he made the agreement, own or hold the title to
any property at Orange, an!1 therefore did not fulfill his agree-
ment; that' nothing seems to have been done by the complain-
.ants in the matter until May 1, 1891,-nearly ten years after
the making of the loan,-Henry Loveridge having, in the mean
time, died,when they filed with the present defendant, who had
been appointed of Henry Loveridge, a claim, duly
verified, for' the 8umdtie. This claim the administrator refused
to pay, and so notified' the complainants, upon the ground that
it was barred by the statute oflimitatio;ns, more than six years hav-
ing elapsed since the D10ney had been borrowed, and the promise to
secure the payment of the same by a deed of mortgage had been
made. The complainants then filed their bill of complaint in this

setting up the facts as stated, alleging fraud in tbl;> inducing
statements of Loveridge, and praying that the defendant ''be direct-
ed to pay from the funds in his possession belonging to the estate
of Henry Loveridge, deceased, the full amount of said loan, with
interest from August 31, 1881." To this bill of complaint the de·
fendant has filed a demurrer.
The first question raised by the demurrer goes to the jurisdiction

of the court. The defendant insists that there is no proper allega-
tion in the bill showing that the suit is between citizens of different
states. This objection is well taken. The complainants describe
themselves as citizens and residents of Massachusetts, but they
make no allegation whatever as to the citizenship, nor, for that mat-
ter,the residence even, of the defendant. They do allege, indeed,
that the defendant's intestate, Henry Loveridge, was at the time of
the transaction referred to, and at the time of his death, a resident
and citizen of New Jersey; but such allegation does not confer ju-



8ANGS 11. LOVERIDGE. 965

risdiction upon this court. The test of jurisdictional authority is
to be found in the citizenship of the parties who are actually before
the court; and, if either of such parties sue or is sued in a rep-
resentative capacity, his own citizenship, and not the citizenship
of him whom he represents, is the determining factor. Coal CO. Y.
Blatchford, 11 Wall. 172. As the sole ground for the jurisdiction
of this court in the present case is based upon diversity of citizen-
ship, the failure to spread upon the record averments of facts neces-
sary to show such diversity is fatal upon demurrer. It is possible,
however, that it lies in the power of the complainants to cure this
defect in their case by amendment.
I will therefore consider the next ground of demurrer, which is'

that it appears upon the face of the bill that the debt in question is
barred by the statute of limitations. The loan which is the basis
of this suit was made in August, 1881. No demand for payment
seems to have been made until May, 1891. There is no allegation
in the bill that Henry Loveridge, in his lifetime, ever promised a pay-
ment after the loan was made. The statute of New Jersey pro-
vides "that all actions of debt founded upon any lending or contract
without a specialty, and all actions for accounts, and upon the case
shall be commenced and sued within six years next after the cause
of such action shall have accrued, and not after." Clearly, the
action for money loaned by the complainants is barred, and they
could not maintain an action at law to recover it. Nor can they
successfully call to their aid the assistance of a court of equity. It
is true that the complainants charge fraud on the part of Henry
Loveridge in his claim of ownership to certain lands, and assert
that they were not cognizant of the fraud until after the filing of
their original bill in this court; but such allegations alone do not
relieve them of laches, nor give them the right to override the stat- ,
ute of limitations. A party seeking to avoid the bar of the statute
on the ground of fraud must aver and show that he used due
diligence to detect the fraud, and, if he had the means of discovering
it, he will be held in equity to have known it. The fraud in this
transaction consisted in a statement of Henry Loveridge that he had
title to lauds in New Jersey, upon which he would give-a mortgage
to the complainants to secure a loan, when in fact he did not have
title to the lands referred to. Title is a matter of record in New
Jersey. Such records are public, and open to the inspection of
everyone. A simple inquiry of the who has the custody of
those records would have informed complainants whether the state-
ment of Henry Loveridge was true; but for nearly ten years the
complainants have lain by without taking one step to find out the
facts. For ten years they have permitted a loan to remain out-
standing and unpaid, without demanding the collateral which they
now insist they were to receive as securitY,-without doing any-
thing, indeed, which would inform them as to the ability of the
borrower to fulfill his agreement. Such laches must weigh heavily
against those so indifferent as to be guilty of it. Stale demands
are not favored in courts of equity. It might well be said, also,
in respect to this branch of the case, that the allegations and state-



966 FEDERAL REPORTER, vol. 60.

ment8,!of; the bill as to the discovery of the fraud are extremely
vague, and very far from complying with the rule which obtains in
respect thereto in equity pleading. The averments in the bill are
as follows: .;
"And your orators further charge and aver that, your orators were not

aware, after the filing of the original bill of complaint in this case, that
the said" lIenryLoveridge was not,and never had' been, the owner, in
fee, of the premises in Orange, but thought and hoped that the said Henry
Loveridge had, during his lifetime, executed the bond and mortgage, the
promise to do which had induced your orators to advance the money as afore-
said. Your orators therefore expressly charge and aver that such sum of $2,-
000 was obtained by the said Henry Loveridge from your orators by fraudu-
. lent representations, and that such fraud was not ascertained or suspected by
your orators until after the death of the said Henry Loveridge and the filing
of the original hill in this case, and that by reason of such fraud the said
sum of $2,000 and large arrears of interest are stlll due and owing unto your
orators, notwithstanding the period elapsed, as such fraud was not discovered
by your orators until a period within the statute of limitations."
In cases, orihis character the complainants are held to strict

rules of pleadiJig; and especially mllst there be definite averments
as to the time when the fraud, mistake, concealment, or misrepresen.
tation was discovered, and what the discovery really is, so that the
court may clearly see whether, by ordinary diligence, the discovery
might have been made before. A general allegation of ignorance
at one time, and knowledge at another, are of no effect. The discov-
ery of fraud, if made, should be given with full particulars, includ-
ing the time of discovery, what the discovery was, how it was made,
and why it was not made sooner. Wood v. Carpenter, 101 U. S.
141, and cases cited. In all these respects this bill of complaint is
deficient and faulty. Nor do the allegations of the bill afford any
reason for disregarding the effect of the statute as pleaded. When
the case, as presented by the bill of complaint, shows that the claim
upon which it is founded is barred by the statute of limitations,
advantage of the statute may be taken by demurrer. Bird v. Inslee,
23 N. J. Eq. 363; Bank v.Carpenter, 101U. S. 567. There must be
a decree for the defendant upon demurrer.

AMES et at v. UNION PAO. RY. CO. et a].
(Circuit Court, E. D. Nebraska. March 29, 1894.)

1. RAILROAD COMPANIES-RECEIVERS-AsSUMPTION OF CONTRACTS.
Receivers of a lessee railroad company are not hound, merely by virtue of

their appointment, to perform the obligations of all its executory contracts
and leases; but they have a reasonable time in which to determine whether
they will assume or renounce them. And in the case of a great system like
that of the Union Pacific Company, where numerous contracts are to be ex-
amined, and a determination reached in respect to each of them, a delay of
65 days before renouncing a lease Is not unreasonable.

I. SAME.
Nor does the continued operation by the receIvers of the lessee of a leased

road durIng the reasonable period In whIch they are coming to a determina·
tion impose upon them the obligation to perform, for this period, the com-
pany's contract guarantying interest on the bonds of the lessor.


