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tion therefor, whenever it does elect to furnish water by means of
works owned by it. The present scheme is therefore unlawful, be-
cause it is an attempted repudiation of a binding promise.

The aggregate amount to be paid under the contract by the city
cannot be regarded as a debt incurred in excess of the amount lim-
ited by the 105th section of the charter, for, by the terms of the
contract, the city became obligated to pay in quarterly install-
ments, as the same should be earned by compliance with the con-
tract on the part of the water company. If any part of the money
is not earned, the city will not have to pay it. If the money shall
be earned, the city will avoid an accumulation of debt by paying
according to the comtract. Notwithstanding the very respectable
authorities cited by counsel for the city, I hold that, while the con-
tract creates a binding obligation, it does not create a debt. The
item of expense for water under this contract stands precisely the
same as other items of regular current expenses incidental to run.
ning the government, and provided for by contracts or ordinances
of the city.

Let an injunction issue as prayed for,

L ]

MOORE v. CITY OF WALLA WALLA et al,
(Circuit Court, D. Washington, S. D. March 20, 1894.)

§. MuNicipPAL CORPORATIONS—CONSTRUCTION OF WATERWORKS—INJUNCTION BY
PROPERTY OWNER.

When a city has power under its charter to construct waterworks,
the fact that, by so doing, it would violate contract rights of an exist-
ing water company, gives individual property owners no right to enjoin
it on the ground that their taxes would be increased thereby.

P. SAME—LIMIT OF INDEBTEDNESS—GENERAL LAwWs—SpPECIAL CHARTERS.

The general laws of Washington fixing the limitation of indebtedness
which may be incurred by municipalities apply to cities holding char-
ters granted by special acts of the territorial legislature, Yesler v. City
of Seafttle, 25 Pac. 1014, 1 Wash. St. 308, followed.

8. SAME—ELECTIONS—NOTICE—PUBLICATION.

Publication of notice of a city election from June 26th to July 26th, both
days inclusive, is sufficient compliance with an ordinance directing pub-
lication for 30 days, although the official paper in which publication is
made is not issued on Sundays or on the 4th of July.

4, Bamg—~PuBLIc IMPROVEMENT BONDSs.

The laws of Washington giving municipal corporations authority to
provide means for constructing works of public utility by issuing and
selling negotiable bonds includes authority to make such bonds payable
in gold coin of the present standard weight and fineness.

This was a bill for an injunction by Julia A. Moore, a nonresi-
dent taxpayer of the city of Walla Walla, to prevent the incurring
of a bonded indebtedness for waterworks. Application for injunec-
tion pendente lite denied, and demurrer to bill of complaint sus-
tained.

George Turner, for complainant.

W. T. Dovell and L. C. Gilman, for defendants,
v.60F.no.7—61
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HANFORD, District Judge. The grounds set forth in the bill
of complaint in thig case for an injunction against the city and its
officers .are the same 88 in the case of the Walla Walla Water
Company against the same defendants. The complainant in this
case, however, is especially interested only by reason of the fact that
she will be liable to increased {axation if the city shall incur a
debt as proposed; therefore, the grounds upon which my decision
in favor of the complainant in the Case of the Walla Walla Water
Company is based are not sufficient to justify an injunction in favor
of this complainant. I hold that there is no lack of power in
the city to construct 'and maintain the water system, but the
scheme as proposed is an invasion of the rights of the Walla Walla
Water Company under its contract with ‘the city, which gives that
company, but;no other party, a right to complain.

The ‘other grounds: relied upon, to which no allusion is made in
my opinion in the preceding case, are also insufficient.  The point
made, that the limitation upon the power of the city to incur debt
contained in the 105th section of its charter has not been repealed
by the general laws of this state fixing a different and more liberal
measure, has been passed upon by the supreme court of this state in
the case of Yesler v. City of Seattle, 1 Wash. St. 308, 26 Pac. 1014.
That decision bears directly on the point, holding that the general
laws of the state fixing the limitation of -indebtedness which
may be incurred by municipalities apply to cities holding charters
granted by special acts of the territorial legislature, as well as to
cities incorporated under the general law of the state.

The point that the voters at the special election which author-
ized the elty to construct waterworks and issue bonds to the
amount of $160,000 were not registered is also met and. answered
by the decision of the supreme court of this state in Seymour v.
City of Tacoma, 6 Wash. 138, 32 Pac. 1077. The same decision
also determines adversely to the complainant the contention of
her counsel that the vote of the city merely authorized the city
council to provide for the construction of waterworks, and that
the ordinance under which the city is proceeding havmg been
passed before the vote, and not being dependent on the vote, is
void. These decisions declare the law of this state, and are of bind-
ing force in this court. The ordinance under which the city is pro-
ceeding was approved June 20, 1893, and by its terms it took ef-
fect upon 'the expiration of pubhcatlon thereof for five days con-
secutively in the official newspapers of the city. This provision of
the ordinance is consistent with the provisions of the city char-
ter to the effect that ordinances of the city shall not take effect
until five days after publication thereof, and that, after an ordi-
nance has been passed six days, it'shall be presumed to have been
published five days. I must presume, therefore, that this ordinance
went into effect on the 26th day of June. Notice of the proposed
election was published in each issue of the official newspaper from
June 26th to July 26th, both days included. I hold that this notice
was legal, and a sufﬁcient compliance with the direction contained
in the ordinance directing the city clerk to give at least 30 days’
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‘notice of the time, place, and purpose of said election by publication
in the city official paper for 30 days next preceding such election,
although there was no issue of the official paper on Sundays nor on
the 4th day of July.

The last proposition advanced by counsel for the complainant is
that “the ordinance is invalid because the proposed bonds are to
be payable in gold coin of the present standard weight and fine-
ness.,” As to this, I hold that the authority given by the laws of the
state to municipal corporations, to provide means for constructing
works of public utility, by issuing and selling negotiable bonds, in-
cludes authority to redeem such bonds in money of equal value to
that which they shall have received. True, if gold coin of the present
standard advances in value, and if the city shall be hereafter com-
pelled to receive its income in money of less value, a debt under
such a contract may be found to exceed the legal limit. But there
is no greater probability of such changes than there is of assess-
ments being made by persons whose judgment may require them
to greatly undervalue property subject to taxation as compared
with appraisements made by the present officials, and in that way
change the ratio of city indebtedness to the assessed value of prop-
erty subject to taxation. Application of the rule contended for
by counsel for the complainant would require the city to not only
keep within the limits, but to maintain a considerable margin
to avoid possibility of an excess of debt consequent upon changes
in standards of value. Such a policy in the conduct of municipal
business may be wise, but taxpayers cannot by legal process compel
the city officials to follow it. Whether or not a contemplated debt
is prohibited by reason of the amount being in excess of the legal
limit can only be determined by computing according to existing
standards. The demurrer to the bill of complaint will be sustained,
and the application for an injunction denied.

BANGS et al. v. LOVERIDGE,
(Circnit Court, D, New Jersey. March 27, 1894.)

1. FEpERAL COURTS—JURISDICTION—CITIZENSHIP.

In a suit against an administrator there must be diversity of citizenship
between him and the complainant; and the fact that his decedent pos-
sessed the requisite citizenship at the time of the transactions giving rise
to the suit, and at the time of his death, is immaterial.

9. LocHES—PLEADING—DEMURRER.

A bill against an administrator alleged that complainants loaned money
to defendant’s decedent upon his representation that he owned certain
lands in New Jecsey, and his promise to give a mortgage thereon; that he
never gave the mortgage, and in fact did not own any such lands; and
that this fact was not suspected by complainants until the filing of the
bill, ten years after the loan was made. By the New Jersey statute the
claim was barred in six years, and there was no allegation of a subsequent
promise. Held that, as title is a matter of record in New Jersey, so that
a single inguiry would have disclosed the fraud, complainants were so



