914 . FEDERAL REPORTER, vol. 60.

' 642; Milwaﬂkee v. The Curtis, 37 Fed. 705. “The alleged wrongs
in thls case were commenced and consummated upon land. There
"does not appear even to have been an altercation on shipboard be-
_tween the master and the libelants. The only grounds asserted for ad-
miralty jurisdiction are the relationship of master to the vessel and
crew, and the fact that the libelants had been seamen on the vessel,
and were charged, as such, as deserters. These are elements for estab-
lishing a contract relation as maritime, but do not serve to establish a
tort -as marine, because that depends entirely upon the locality,—
whether or not the wrong was committed upon water. The cases
cited in behalf of libelants as supporting jurisdiction are all found-
-ed upon contract, either express or implied, and not applicable here.
Sheppard v. Taylor, 5 Pet. 675, is the leading decision relied upon,
and there the seamen had contracted for a legal voyage, were
carried on one which was illegal, and thereby subjected to imprison-
ment in a foreign port: It was held that they were entitled
to their wages up to the time of their return to this country,
less. intermediate earnings. . Decisions holding the right of sea-
men to wages, and expenses back to ports of shipment, where the
~voyage has been interrupted, or where wrongfully discharged, and |
. to wages when refused admission to the vessel after contractmg to
ship, are all aside from the question here. There is no pretense
that the libelants offered or wished to return to the vessel, and it
is undisputed that they refused to do so, both before and after
arrest. It must be held, 'therefore, that a court of admlralty is
‘without jurisdiction in the premises, and that remedy for the injury
suffered by the libelants belongs wholly to the courts of common
law.. . The evidence presents a case of great hardship, but, in the
view here taken, it is tihnecessary, and perhaps improper, to com-
ment upon the memtl or consider any questions of liability.

Counsel for libelants suggests that they are at least entitled to
wages up to the time they left the service, deducting advances
made to them. If the power rested with the court to permit this
libel for tort to be turned into one for enforcement of contract, it
could’ not avail the libelants here, for the reason that they Teft
the vessel before completion of their contract, which unmistakably
called for a return to a Lake Erie port. This contract holds for
forfeiture of wages in case of abandonment, under the general mari-
time law, without regard to the statute or 1ts form. - The Crusader,
1 Ware, 437, Fed. Cas. No. 3,456; Jameson v. The Regulus, 1 Pet, Adm.
212, Fed. Cas. No. 7,198; Cloutman v. Tunison, 1 Sumn. 373, Fed. Cas.
No. 2,907. The llbel 1s dismissed, for want of Jurlsdmtlon, and
w1thout costs.

“'"THE ALEXANDER. ;
UNITED STATES v. THE ALEXANDER.
(District Court, D. Alaska. February 6, 1894)

1. FIeAERIES—SEA OTTERS-—~ALASKAN WATERS—FORFEITURE.
Rev. St. § 1956, prohibits the killing of fur-bearing animals within the
limits of Alaska territory, “or in the waters thereof,” and provides that
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any vessel “engaged in violating this section” shall be forfeited. ‘Held,
that a vessel equipped for hunting sea otter, and cruising in Alaskan
waters for that purpose, is “engaged in the violation” of this section, al-
though the animals have to be captured by boats sent out, often to con-
siderable distances from the vessel.

2. SAME—ALASKAN WATERS—LiMITs.

The schooner A. was seized and libeled for violating Rev. St. § 1956,
which prohibits the capture of fur-bearing animals within the terri-
tory of Alaska, “or in the waters thereof.” It was shown that she had
made several captures of sea otter, and that her position, at all times,
was within a line drawn from the southern end of Tugidak island to
Chirikoff, thence in the direction of the mainland. through the Semidi
group, on to Sutkwik island, and thence to the mainland; and that when
within this line she was less than 12 miles from land. Held, that this was
within the territorial waters of Alaska, and the schooner was liable to
forfelture under the said section.

In Admiralty. On final hearing. Libel by the United States
against the schooner Alexander. Decree for libelant.

C. 8. Johnson, U. 8. Dist, Atty.
John 8, Bugbee, for claimant.

TRUITT, District Judge. The libel of information in this case
was duly filed July 11, 1893. It alleges that the schooner Alexander
was seized, on or about the 2d day of July, 1893, at or near Chirikoff
island, within the district of Alaska, by Capt. C. L. Hooper, com-
mander of the United States revenue steamer Rush, and was then
in proper custody at Sitka, Alaska. The cause of seizure, as set
out in the libel, is as follows: 4

‘“That the said vessel, her master, officers, and crew, had been engaged in
killing, and did on the 5th day of June, 1893, in latitude 56° 16’ north, longi-
tude 154° 24’ west, near the south end of Tugidak island, kill two sea otters;
and on the 13th day of June, 1893, in latitude 56° 45’ north, longitude 154°
52' west, near Kadiak island, did kill one sea otter; and on the 25th day of
June, 1893, in latitude 56° 12' north, longitude 156° 11’ west, near Sutkwik
and Afhgak islands, did kill six sea otters and one fur seal,—all of said ani-
wals having been unlawfully killed within the limits of Alaska territory,

and in the waters thereof, in violation of section 1956 of the Revised Statutes
and the regulations thereunder.”

" A decree of forfeiture is asked for in the usual terms. The Pa-
cific Trading Company, a corporation under the laws of the state
of California, intervening as bona fide owners of the Alexander, her
boats, tackle, apparel, furniture, and cargo, filed an answer in the
case on the 15th day of September, 1893, In this answer it is spe-
cifically denied that at the times alleged, or at any other time, the
vessel, her master, officers, or crew, were engaged in killing, or did
kill, any sea otter or fur seal at the places designated in the libel,
and then makes a general denial of having killed any of such ani-
mals at any time or place within the limits of Alaska territory, or
in the waters thereof, or within the admiralty or maritime jurisdic-
tion of the United States. The killing of these animals is not de-
nied by the answer, and on the trial the witnesses for claimant ad-
mitted that the hunters of the Alexander did kill the number of
said animals named in the libel, on the respective dates therein al-
leged. These facts -are also shown by the log book of the vessel,
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whith was put fo evidence 'by the libelant,’ The maifi quektion,
therefbt‘e, to be determined, is Whether the proofs show. that the kill-
ing ‘of these animals, or any of them, was a violation of section
1956, under the regulatlons of the secretary of the treasury. - If
any of them were killed within the “limits of Alaska territory or in
the waters thereof,” then the statute was violated, for it is not
clalmed that these hunters had any right or license to kill fur-bear-
ing animals within such limits. If these limits were well defined,
then the case would be a very gimple one under the facts, and would
turn wholly upon them. But they are not generally understood to
be definéd, or in any manner determined by competent authority,
so far as they relate to Alaskan waters. Section 1956 of the Re-
vised Statutes confers the power to authorize and regulate the kill-
ing of fur-bearing am.mals, except fur: seals, W1th1n the limits of
Alaska territory, or in the waters thereof, upon the secretary of the
treasury, and said officer has at dlvers times issued written or
printed regulations upon the subject. ' The regulations in force at
the time the animals named in the libel were kllled are contained
in a circular duly issued by the secretary of the trea,sury under date
of April 14, 1893, the direction and full text of which is as follows:

“To Collectors and Other Officers of the Customs, and to Officers of the Rev-
enue Marine:

“Section 1956 of the Revised Statutes of the United States provides that
no persop shall, without the consent of the secretary of the treasury, kill any
otter, mink, marten, sable, or fur seal, or other fur-bearing animals, within
the hmits ot Alaska territory, or in the waters thereof, and that any person
convicted of a violation of that section shall for each offense be fined not
less than $200, nor more than. $1,000, or be imprisoned not more than six
months, or both; and that all vessels, with their tackle, apparel, furniture,
and cargo, found engaged in violation of that section, shall be forfeited. No
fur-bearing animal will be .allowed to be killed by persons, other than na-
tives, within the limits of Alaska territory, or in the waters thereof. The
killing by any one of fur seals, except upon the Pribyloff. islands, by such
party or parties as are permitted so to do, pursuant to the terms of a contract
between the government of the United States and such party or parties, is
prohibited. - White men: married to natives, and residing within the terri-
tory, will not be entitled to the privilege of natives under this order. The
use of nets by the natives in taking sea otter is hereby prohibited. The
master of any vessel having on board skins of otter, mink, marten, sable,
fur seal, or other fur-bearing animals taken in Alaska or Alaskan waters,
before unlading the same, shall report to the collector of customs at the first
port of arrival of such vessel in the United States, and shall file a manifest
of such skins with said collector. Masters of vessels failing to comply with
these regulations will be considered as having violated the provisions of
section 1956 of the Revised Statutes, and will be liable to the penalties pre-
scribed therein. It will be the duty of the officers of the United States who
may be in the localities where sea otter, mink, marten, sable, or fur seal, or
other fur-bedring animals are taken, or who may have knowledge of any
such offense committed, to take all proper measures to enforce the penalties
of the law against persons guilty of a violation thereof. These regulations
- supersede all others previously in force. - J. Gx Carlisle, Secretary.”

As T have already stated, the testimony of claimant’s witnesses
shows that the number and species of animals named in the libel
were killed, by hunters belonging to the Alexander, on the dates
therein alleged; and in fact the answer does not make an issue
on these points, but it does deny that the animals were killed at the
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respective places designated in the libel, and the evidence sustains
the answer in this respect. It is not possible, from the evidence,
to determine the exact point where any of said animals were actu-
ally taken, though the locality of the hunting was along the coast
of Alaska, near Tugidak island, or between that island and Chiri-
koff island. The Alexander reached this locality on the 4th day of
June, 1893, and ber log book designates it as “the hunting ground.”
It appears that after arriving there, on the certain days named in
the libel, the hunters, none of whom were natives of Alaska or Indi-
ans, went off from the vessel in boats used for that purpose, as
soon as they could get away in the morning, and, after hunting for
sea otter such time as seemed proper or advisable to them, returned
to it with their catch in the afternoon or evening.  The vessel, dur-
ing that time, was either lying to, or kept headed in the direction
the boats had taken, and allowed to beat or drift along slowly after
them. The mate, who remained in charge of her, testified that the
alm was to always keep in sight of the boats while they were out,
but sometimes, in foggy or rough weather, they might, for a time,
get out of sight. The bearings given in the libel to locate the re-
spective points where fur-bearing animals were killed were taken
from the log book. They are not where the animals were actually
killed, but are the bearings of the schooner at 9 o’clock p. m. of the
days named. None of the animals were killed nearer than five or
six miles distant from these points, and perhaps even further away
than that. As the mate, who was in a position to know, says he
did not, from the schooner, see any of them killed, nor hear gun-
shots fired at them, they must have all been killed quite a distance
away from it, though I do not think the boats went so far from it
on these trips as the master estimates in his testimony, for he
makes his estimate upon the supposition that the boats traveled
three miles an hour while out hunting. I do not think they aver-
aged that rate of speed. The mate gives it as his opinion that they
traveled about two miles an hour, and this seems much nearer cor-
rect, as it i3 not reasonable that they would row along very fast
while on the lookout for seals or otter. But, as I view the matter,
these questions are of no material importance. I do not think the
case turns upon the distance from the schooner to where the ani-
mals were killed, nor that it is necessary to prove the exact point
or points in the water where such killing took place. Neither does
it make any difference whether the boats were further out to sea
than the schooner, or between it and the nearest land. A view of
the case so narrow and technieal would, in effect, make the statute
a dead letter. It says, in defining the penalty so far as it relates
to vessels: “All vessels, their tackle, apparel, furniture and cargo,
found engaged in violation of this section shall be forfeited.” Now,
the question upon which this case turns is whether the Alexander
was “engaged in violation” of this statute or not. Webster defines
“engage” as: “To embark; to take a part; to devote attention and
effort.” It is admitted that the Alexander was engaged in sea-
-otter hunting. That was her business on the eruise. These ani-
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mals are not usually killed from the deck of a schooner. To suc-
céssfully hunt them it is necessary to send out the hunters in small
boats or bidarkas, the latter always being used by the Aleuts. I
think, where a vessel is out on a hunting voyage, her master, officers,
and crew, or hunters on board, are all to be considered as engaged
in a common enterprise or business, and every necessary action for
the effectnation of the common purpose constitutes an essential part
of the.res gestae of any violation of law committed by any one of
the party, and the vessel must be held responsible for such violation.
If the Alexander was in Alaskan waters while the boats were out
under control of her master, killing said animals, or received their
catch ‘while in such waters, then she violated the statute.

And just here we reach the pivotal question in the case: Was
the Alexander within the waters of Alaska while engaged in hunt-
ing, or were the animals named in the libel, or any of them, taken
therein? The evidence proves that none of them were killed within
four leagues of the nearest shore, and even the points designated
by the. libel as the places where they were killed are more than
that. distance from land, except that of June 5th, which is about
ten miles from Tugidak 1sland These places, however as I have
stated, are only the bearings of the schooner, taken at about 9
o’clock p. m. of the respective days mentioned, and are not where
any otter or fur seal was. actually killed. But I.do not understand
that this case is one that is to be tried and determined by the four-
league rule. That rule is purely statutory, and relates only to the
customs or revenue service. It does not attempt to extend the gen-
eral maritime jurisdietion of the United States. This would in-
volve dii international question, and would disturb our friendly re-
lations with other nations, unless done by mutual agreement and
mutual coinicessions. The marine belt over which ]umsdlctlon of
the municipal laws of the adjacent land extend is generally under-
stood and agreed upon among nations. It is determined by the
law of nations, and the extent of such jurisdiction out over the
open seas is three miles from shore, or what, at one time, was the
range of a cannon shot. As that range is now extended to about
twelve miles, some writers on international law claim that the ma-
rine belt ought to reach out that far. But, be this as it may, there
have always been exceptions and modiﬁcations to this law. Even
within this limit the waters are considered as a part of the common
highway of nations, and the jurisdiction of the local authorities ex-
ists only for the protection of the coast and its inhabitants, not to
subject passing vessels to the local laws of the government of the
shore. On the other hand, nations at various times have asserted
the right to protect their coasts from illicit trade, and prevent a vio-
lation of then- laws by seizures on the high seas beyond the one-
league zone. - In 'Church v. Hubbart, 2 Cranch 187, it is held that
nations have this right, and that there is no ﬁxed rule prescribing
the distance from the coast within -‘which seizures for violation of
territorial laws must be made. In U. S. v. The James G. Swan, 50
Fed. 108, upon'the question of Jurisdlctxon raised therein, Judge
Hanford says:
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“National dominion and sovereignty may be extended over the sea as well
as over the land. Should circumstances render it necessary, a nation hav-
ing the power to do so may assert its dominion over the sea beyond the limits
heretofore admitted by the powers of the earth to be lawful.”

But in the case at bar I do not think it is necessary to invoke
any unusual doctrine in order to give this court jurisdiction. It
may be maintained by a fair construction of the statute, and by
principles of law well established by judicial precedents. The ob-
ject of the statute was and is to protect and prevent the destruc-
tion of fur-bearing animals in Alaska. The general facts of nat-
ural history are within the judicial cognizance of the courts. Lyon
v. Marine, 5 C. C. A. 359, 55 Fed. 964. In the revised Encyclopae-
dia Britannica it is stated that: :

“Sea otters are only found upon the rocky shores of certain parts of the
North Pacific ocean, especially the Aleutian islands and Alaska; * *
but owing to the unremitting persecution to which they are subJected for the
sake of their skins, which rank among tlie most valuable known to the fur-
rier, their numbers are greatly diminishing, and unless some restriction ean

be placed upon their destruction, such as that which protects the fur seals
of the Pribyloff islands, the species is threatened with extermination.”

This authority shows that these animals are not accustomed to
the open sea, but “are only found upon the rocky shores of certain
parts of the North Pacific ocean.” In the history of the fur trade
in Alaska it appears that, when the business was first commenced,
sea otters in large numbers were found along the coast from Bo-
dega bay in California, all the way up to the northern islands of
Alaska, and westward to the furthest part of the Aleutian range.
They were only found in bays, inlets, and about the numerous
islands along the coast; never far out in the open sea. So numer-
ous were they in 1758 that Capt. Tolstykh, a Russian trader, secured
over 5,000 skins on a single visit to Attoo island. Since that time
they have been gradually disappearing, and their range becoming
more limited, until now only a few, as compared with their former
numbers, are left, and they are most all found about the islands,
inlets, and banks along the Alaskan coast from Cook’s inlet to the
Semidi islands. This district is designated on the Alexander’s log
book as “the hunting ground,” and has numerous islands within its
limits. Sea otters are found between these islands, and between
them and the mainland. The localities where they more commonly
stay or resort are called “otter banks” by the hunters, and are des-
ignated as “otter-killing grounds” in treasury department circular
of April 21, 1879. The master of the Alexander testified on this
point, and his evidence is important in its bearing upon the habitat
of this animal. He stated he had hunted sea otter in Japan and
in Alaska, and that hunting them differed in the two countries in
this: that in Japan they are hunted along the shore, while in Alaska
they are hunted off shore. He was then asked to explain this dif-
ference in the manner of hunting, and his answer was: “There are
banks in Alaska, and in Japan there are none where the otter keep
themselves.” The mate testified that the boats were out hunting
on the occasion named, either between Tugidak and Chirikoff islands,
or between these islands and the mainland. If, then, sea otters
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along the Alaskan coast are off shore only because of the banks to
which' they resort, or because they are protected by the islands
about and between which they are generally found, I think our laws
should protect them, though théy may, in such localities, be out
more than three mlles from the nearest land. The prmmple of con-
tra bonos mores, suggested by Minister Phelps in the Bering sea
controversy, might be urged to prevent foreign vessels from hunt-
ing sea otter in these waters, for it could hardly be considered good
manners for them to do so. The Alexander belongs in the United
States, and therefore no international question is involved in this
case; but, unless the statute can be enforced against foreign ves-
sels hunting in those otter grounds, it would be unjust and futile
- to enforce it against our own vessels. The case of The Kodiak, 53
Fed. 126, was a prosecution under the same section for the violation
of which'a forfeiture is sought in' this case, and was tried in this
court. The animals were killed about 20 miles from the nearest
land, and it was contended by the claimant that the court had no
jurisdiction to enfor¢e the law beyond a marine league from the
shore. - The facts touching the question of jurisdiction in that case
were similar to the facts in this, but jurisdiction was maintained.
Among other reasons therefor, it is stated in the decision:

“If this position is correct, congress did & vain and useless thing when it
enacted the statute under which this prosecution is had; for, from the nature
and habits of the sea otter, If hunters are allowed to come with their vessels,
and hover along the coast within a few miles of shore, though beyond a
marine leagiie therefrom, and kill them without molestation, then the laws

for their protection are futile, and might as well be repealed. But the posi-
tion is not correct.”

The map or chart introduced in evidence, marked “Exhibit I,”
shows sgundings and a chain of islands extending from Albatross
bank along the coast, but far out from the shore of the mainland
all the way down to the Shumagin bank, and inside of this chain,
or of a line drawn from one of these banks to the other, the animals
in question were killed. = But the hunting grounds of the Alexander
in this case may be included in much narrower limits, for if a line
be drawn from the southern end of Tugidak island to Chirikoff,
thence in the direction of the mainland through the Semidi group,
on to Sutkwik island, and thence to the mainland, it will inclose the
positions of the vessel on the days when these ammals were taken,
except that of the 5th of June, which is less than 12 miles from
land. I think the evidence shows that such a line would inclose
the hunting ground on which all of said animals were killed; and,
from a fair copstruction of the law, I conclude they were taken in
the territorial waters of Alaska, and within the jurisdiction of this
court. The log book of the Alexander shows that on the 1st of
- July, 1893, she was on ‘the hunting ground, and the testimony is
that she was still there, and within one mile or less from Chirikoff
island, on the 2d of said month, when seized, with hunters, guns,
boats, and all appliances for sea-otter huntlng, together w1th the
gkins of the animals previously killed, on board; and if it was neces-
sary to decide the case upon a techmcal or limited construction of
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the statute, I believe, from its language and the usual definition of
the word, that she was “engaged” in violating the law at that tlme,
but I prefer to base my decision upon the broader facts and princi-
ples already stated. A decree of forfeiture in accordance with the
prayer of the libel must therefore be entered against the Alexander,
her boats, tackle, apparel, furniture, and cargo.

COMPAGNIE COMMERCIALE DE TRANSPORT A VAPEUR FRAN-
CAISE et al. v. CHARENTE STEAMSHIP CO., Limited, et al

(Circuit Court of Appeals, Fifth Circuit. December 12, 1893.)
No. 144.

1. BALVAGE—WHEHAT CONSTITUTES SALVAGE SERVICE.

A steamship broke her propeller shaft while on her way from Tamnpico
to New Orleans. A strong norther had been blowing the day before, but
both wind and sea were moderating. Her sails were set, but, owing to
insufficient wind, it was difficult to keep her upon her original course,
and she was consequently kept off to the eastward. Her captain was
confined to the cabin by an accident, but he had efficient officers, and the
sails, rudder, and steering gear were in perfect condition. Under these
circumstances, a passing steamship was asked for towage, and, at some
risk to herself, a wire hawser and heavy chain cable were got aboard,
and the vessel towed to New Orleans. The towing vessel was delayed
two days in arriving at that port. Held, that while the danger to either
vessel was not extreme, yet the service was a salvage service requiring a
liberal reward.

2. 8AME—COMPENSATION.

A salved vessel was insured for £1,400,000, but her value, as fixed by a
survey after arrival in port, was $110,000. The district judge accepted
the full amount of the insurance as her value, which, added to the value
of the cargo, gave $379,800. Of this amount, one-twelfth was allowed
as salvage. 'Held, that it was error to accept the amount of the insurance
as against the positive valuation, and that sufficient compensation would
be given by taking the latter amount, and allowing the same rate, which
would give $18,716.

8. SAME—DISTRIBUTION — CARGO OF SALvING VESSEL,

Cargo carried by a salving vessel is not entitled to share in the salvage
when it receives no damage or injury because of the service; nor does
any implied agreement to share therein arise from the acceptance of a
bill of lading in which the right to render aid to vessels in distress is
specially reserved. The Persian Monarch, 23 Fed. 820, followed.

4. SAME.
The giving of a liberal proportion of the salvage awarded to the officers
and crew, the direct actors in the serviee, is considered the better policy,
and of $18,716 given as salvage $5,275 was decreed to them.

Appeal from the District Court of the United States for the East-
ern District of Louisiana.

This was a libel for salvage filed by the Charente Steamship Com-
pany, Limited, and others, against the steamship Dupuy De Lome,
of which the Compagnie Commerciale de Transport a Vapeur Fran-
caise and others are claimants. There was a decree for libelants,
finding the salved property to be worth $379,800, and awarding one-
twelfth thereof as salvage (55 Fed. 93), and the claimants appeal.



