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is, indeed, some testimony against both these propositions; but the
testimony. of both plaintiffs and defendants clearly establishes both,
as far as it goes, and does not contradict either, and the great mass
of the evidencée is to the same effect. If a new trial were to be
awarded, the plaintiffs must ask the jury to discredit the testimony
of both parties and of much the greater part of the witnesses on
both sides; unless they consent that the defects in the corn come
under the “guarantee against swells” and that the guaranty is to be
interpreted as above stated. Now the evidence shows general com-
plaint of the quality of the corn, but no specific claim or statement
of the amount of damaged goods, and no return or offer to return the
same to the seller. Under these circumstances, we think the learned
judge. could not have done otherwise than direct a verdict for the
defendants. A verdict for the plaintiffs, on this evidence and the
concessions of the plaintiffs, it seems to us, must have been set aside:
upon the ground that there was no evidence to justify such result.
There was some testimony of a few witnesses to the effect that
sour corn, where the ends of the cans are not actually pressed out-
wards by gas, is not included in the “guarantee against swells;” and
the plaintiffs contend that on this evidence the jury should have
been left free to find that the defects in the goods of which they
complain do not come within the guaranty against “swells” with its
accompanying proviso of notice and return of the goods, but, on
the other hand, are covered by an implied warranty of good quality
"contained in the words “best packing of 1888 corn.” Passing by
the question whether there can be an implied warranty in any words
of a written contract which contains an express warranty, we are
unable to find any warranty implied in the words above quoted.
There is no evidence to show that these words have any definite
meaning in the trade here involved. It is clear that of themselves.
they do not import a definite warranty. Many witnesses were
called to state the understanding of these words by the trade, but
hardly any two of them agree in their interpretation. Some say
it means “the best corn packed that year;” some, “the best corn
packed that year in the state of Maine;” some, “the extra corn, the
finest grade;” some, “the best corn that can be produced in Maine;”
and some, the best quality of milky, white, tender, juicy, and sweet
corn. It is manifest that there is no evidence of a general custom
of the trade which could interpret the warranty supposed to be con-
tained in these words. Our conclusion is that the record shows no
error. Judgment of the circuit court affirmed.

UNITED STATES v. WILSON et al,
(District Court, D. Oregon. March 24, 1894.)
' ' No. 3,594,

1. CoNSPIRACY—INDICTMENT—LANDING OF CHINESE LABORERS.
An indictment under Rev. St. § 5440, charged a conspiracy to commit
the offense of aiding and abetting the landing of Chinese laborers not
entitled to enter the United States by furnishing them with false and
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fraudulent evidence of identification. Held, that this is a sufficient allega-
tion of a conspiracy to furnish such evidence, and that the indictment is
not ogen to the objection that it describes but does not charge the offense
named.,

2. BAME—CoONCLUSIONS OF Law.

An indictment charged a conspiracy to aid and abet the landing in the
United States from certain vessels named, “plying between the port of
Portland, Oregon, and Vancouver, in the province of British Columbia,” of
Chinese laborers “not entitled to enter the United States.” Held that, even
_if the last-quoted words stated a mere conclusion of law, in that they did
not show that such Chinese were brought from a foreign port, yet this fact
sufficiently appeared from the preceding words.

8. BAME—OVERT AcTs.

: Under an indictment charging a conspiracy to aid and abet the landing
from certain vessels named of Chinese laborers not entitled to enter the
United States, it is immaterial whether any Chinese laborers were in
fact landed as a result of the alleged conspiracy, if the criminal agree-
ment was entered into, and any of the overt acts alleged was com-
mitted.

4. BAME—EVIDENCE.

On trial under such an indictment, the manifests of the vessels named,
describing the Chinese passengers landed during the time of the alleged
conspiracy as merchants, are not evidence of that fact, as such state-
ments were necessarily derived from information furnished by the pas-
sengers themselves,

5. WITNE&s—-COMPETENCY—PLEADING GUILTY OF CRIME.

A mere plea of guilty by a conspirator does not render him incompetent
to testify against his confederates. A judgment of conviction is neces-
sary to produce that result.

This is an indictment under Rev. St. § 5440, against John
Wilson, C. J. Mulkey, William Dunbar, P. J. Bannon, and others
for conspiracy to commit the offense of aiding and abetting the
unlawful landing of Chinese laborers in the United States. De-
fendants Mulkey, Dunbar, and Bannon were found guilty, and
moved for a new trial.

Daniel R. Murphy, U. §. Atty., John M. Gearin, Sp. Asst. U. §.
Atty., and Charles J. Schnabel, Asst. U. 8. Atty.
Rufus Mallory and Alfred F. Sears, Jr., for defendants.

BELLINGER, District Judge. The indictment in this case is
for a conspiracy, under section 5440, Rev. St, to aid and abet
the landing of Chinese persons in the United States, in violation
of section 11 of the amendatory act of July 5, 1884, That sec-
tion is as follows:

“Sec. 11. That any person who shall knowingly bring into or cause to
be brought into the United States by land, or who shall aid or abet the
same, or aid or abet the landing in the United States from any vessel, of
any Chinese person not entitled to enter the United States, shall be deemed
guilty of a misdemeanor, and shall on conviction thereof be fined in a sum
not exceeding one thousand dollars and imprisoned for a term not exceeding
one year.”

The indictment charges that the defendants conspired together
to commit an offense against the United States, to wit, the offense
and misdemeanor of knowingly and unlawfully aiding and abet-
ting the landing in the United States from a vessel, to wit, the
steamship Wilmington and the steamship Haytian Republic, both
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-teamshlps plying between the port of Portland, Or., and Van-
couver, in. the province of British Columbia, domnnon of Canada,
Chinese persons, to wit, Chinese laborers, not lawfully entitled
to enter the United States, by furnishing such Chinese laborers
false, fraudulent, and pretended evidences of identification, and
by counseling, adwsmg, and directing said Chinese laborers and
. furnishing them information: and advice touching the questions
liable to be asked them upon their application for admission to
‘land from: said vessels, and by various other means to the grand
jury unknown. It is further alleged that on July 28, 1892, and
on June 14, 1893, and on various other dates between said July
28th. -and June 14th in pursuance of such consplraey, there was
unlawfully brought from British Columbia, Canada, in the steam-
ship Haytian Republie, into the port of Portland, Or., and landed
there, a large number of Chinese laborers, the number and names
of which are unknown, and that in like manner, and between the
same dates, other large lots of Chinese laborers were brought
here and landed in pursuance of the conspiracy from the steam-
ship Wilmington. The indictment also alleges the making, on
dates that are named, of fraudulent certificates by the defendants
Holman and Bannon, in pursuance of the conspiracy, and their
dehvery to Blum for uge in furtherance of the conspiracy.

The jury were unable to agree as to the defendants Lotan
and Seid Back. Mulkey, Bannon, and Dunbar were found guilty,
and the rest of the defendants were found not guilty. Mulkey,
Bannon, and Dunbar filed a motion for a new trial upon various
grounds, but mainly upon the ground that the indictment does
not state facts sufficient to constitute a crime, and the questions
for decision arise upon such motion.

It is contended in support- of the motion that the allegation

-that ‘the defendants ‘conspired to aid and abet the landing of
Chinese persons describes, but does not charge, the offense for
which the defendants were tried; that the indictment is insuffi-
cient in not directly charging that the defendants conspired to
“do such acts as constitute a crime under the section referred to;
that the allegation that the defendants conspired to aid the land-
ing of Chinese laborers by furnishing them false evidence, ete,
is not a charge that they conspired to furnish such evidence.
As to this my conclusion is that the allegation of an agreement to do
an act by the employment of certain means sufficiently alleges an
agreement not only to do such act but to employ such means,—
that an agreement to aid an unlawful landing, or, what is the same
thing, to commit the offense of so doing, by furnishing false evi-
dence, is necessarily an agreement to furnish such evidence. It
is also contended that the facts thus alleged do not constitute
the crime of aiding and abetting the landing of Chinese persons
not lawfully entitled to land under the statute, since it does not
appear that the object of the conspiracy was to aid the landing
of such Chinese laborers as came from a foreign port or place.
and as were, therefore, not entltled to land.
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The case most relied on, among a large number cited in sup-
port of these positions, is that of Pettibone v. U. 8, 148 U. 8.
197, 13 Sup. Ct. 542. That case grew out of an injunction issued
out of the circuit court of the United States for the district of
Idaho, enjoining the Miners’ Union of Wardner and others from
intimidating any employé of the Bunker Hill & Sullivan Mining
& Concentrating Company. The indictment alleged that the de-
fendants conspired “to commit an offense against the United States
as follows, to wit: Said defendants did,” etc., “conspire, combine
and agree together to intimidate by force and threats of violence
the employés of said Bunker Hill and Sullivan Mining and Con-
" centrating Company,” ete. It did not allege that the conspiracy
was for the purpose of violating the injunction, or of impeding
the administration of justice in the United States circuit court,
or that the defendants, in committing the acts charged, knew that
. there was an injunction forbidding such acts. It alleged that
the conspiracy was to do certain acts, and that such acts were
prohibited by the injunction. The court held that an agreement
to do the things enjoined was not a combination to violate the
injunection, unless it appeared that the parties to the conspiracy
knew of the injunction; that there must be a purpose to violate
the injunction, and such purpose would not be imputed to the
defendants from the mere fact that the acts which they were
alleged to have conspired to commit were wrongful or unlawful.
The court, in its opinion, says:

“This indictment does not in terms aver that it was the purpose of the con-
spiracy to violate the injunction referred to, or obstruct the due administra-
tion of justice in the circuit court, but it states as a legal conclusion from
the previous allegations that the defendants conspired so to obstruct and
impede. It had previously averred that the defendants conspired by intim-
idation to compel the officers of the mining company to discharge their em-
ployés and the employés to leave the service of the company, a conspiracy
which was not an offense against the United States, though it was against
the state. Rev. St. Idaho, § 6541. The injunction was also set out, and it
- was alleged that the defendants did intimidate and conipel the employés to
abandon work; but the indictment nowhere made the direct charge that the
purpose of the conspiracy was to violate the injunction, or to interfere with
proceedings in the cireuit court.”

In this case the indictment charges in terms that the conspiracy
had for its object the crime of aiding and abetting the landing
of Chinege laborers not lawfully entitled to enter the United
States. The crime is charged in the language of the statute,
with. the additional averments that the Chinese persons to be
aided in landing were laborers seeking to land from the steam-
ships Wilmington and Haytian Republic, which vessels were ply-
ing between British Columbia and this city. The fault that is
found with this indictment is that it states a conclusion as to
the right to land of the Chinese persons who were to be aided
in so doing by the conspiracy. It is contended that the indict-
ment should be so framed as to preclude all inference in favor
of the right of such persons to land, and that to do this it was
necessary to aver that they came from some foreign port or place.

‘Where the crime is one that had a common-law name, an indict-
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ment chairging the crime by such name, and leaving its definition
‘to the common law, would allege only a conclusion. 1 Bish, Cr.
Proc. §:610. Such an indictment does not advise the .defendant of
the particulars necessary to enable him to prepare his defense and
to identify the crime so as to plead the judgment in bar of a second
prosecution. But where the words of the statute fully, directly,
and expreéssly, without any uncertainty or ambiguity, set forth all
the elements necessary to constitute the offénse intended to be
punished, it is sufficient to set forth the offense in the words of the
statute. - U. 8. v. Carl], 105 U. 8. 611. In this case all the acts of
- the defendants constituting the offense charged are particularly
described. Nothing that is relied upon, as to such acts, is stated
as a matter of inference or presumption. The point relied upon is
that the indictment states a conclusion as to the right of the
Chinese. persons, who were to be aided in landing by the conspiracy,
to enter the United Btates; that it is not only necessary to set out
all the facts constituting the crime which the conspiracy was
formed to commit, but that each of such facts, as just stated, must
be so pleaded as to preclude every possible inference favorable to
the accused. This involves that highest degree of certainty which
places the matter alleged beyond the most “subtle objection.” No
- such certainty has ever been required in the statement of the object
of a conspiracy. In indictments for conspiracy the offense which
the defendants are accused of having conspired to commit need not
be set out with the same degree of strictness that is required where
the indictment is for the commission of the offense itself. All the
- decisions upon this point are to the effect that certainty to a com-
mon intent is all that is necessary. The allegation that the de-
fendants conspired to aid and abet the landing in the United States,
within this district, of Chinese laborers not lawfully entitled to
- enter the United States from the steamships Haytian Republic and
‘Wilmington, both plying between British Columbia and this port,
states enough to clearly apprise the defendants of the identical
. -crime with which they are charged. All Chinese laborers are ex-
cluded by the acts of congress. It is at least doubtful whether
the words, “not lawfully entitled to enter the United States,” add
anything to the indictment. The act makes it a crime to “bring
" into the United States by land,” or to aid and abet the same, or to aid
and abet the “landing in the United States from any vessel” of any
.- Chinese person not lawfully entitled to enter the United States.
The landing in the United States from a vessel of Chinese not en-
titled to land has the same consequence as the bringing of such
persons into the United States by land. The words, “bring into
the United States,” and “land in the United States,” cannot, in my
opinion, be understood to refer to persons already within the United
States, or to persons who arrive on a vessel from a port or place
within the United States. If I am correct in this, it follows that
the words “from any foreign port or place,” in section 2 of the act,
which makes it an offense for the master of any vessel to knowingly
bring within the United States on such vessel, and land or attempt
to land, any Chinese laborer from any foreign port or place are
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redundant. It was held in Re Tong Wah Sick, 36 Fed. 440, that
where Chinese subjects who left one American port for another
upon a through passage upon an American vessel without any
intention of landing in any foreign country, and who did not go
ashore, although the vesgel landed at a foreign port, there was no
departure from the United States. There seems tc be no good
reason for a different conclusion where the vessel is not American.
A passenger upon any vessel, from one American port for another,
without any intention of leaving the United States, cannot, upon
his arrival at the port of destination, be said to have departed from
the United States, or to be “brought into the United States” or
landed . therein (when landed), within the meaning of the words
“bring into” and “land in the United States,” contained in sections
2 and 11 of the act in question.

The question to be decided, however, does not depend upon the
correctness of this conclusion. The indictment alleges that the
conspiracy was to aid and abet the landing in the United States
and in the state of Oregon from the steamers Haytian Republic
and Wilmington, plying between British Columbia and the port of
Portland, Or., of Chinese laborers, not lawfully entitled to land in
the United States. Leaving out of consideration the words “not
lawfully entitled to enter the United States,” the natural and
obvious meaning of what is alleged is that the Chinese laborers
referred to were laborers from British Columbia, seeking to land
from the two steamers named, and it is by such meaning that the
phrasge, “certain to a common intent,” is defined. This construe-
tion may be liable to technical objection, but the strictness that
answers such objection is not, as has already been shown, required
in the description of an offense where the indictment is for a
conspiracy to commit such offense. It is the duty of the court
in such case to adopt the natural and obvious meaning of the
words used, rather than an argumentative one. Nor is the court
required to disregard the allegation that the Chinese laborers to be
aided in landing were not lawfully entitled to enter the United
States. There is no objection to the statement of a conclusion of
a fact where such conclusion can only proceed upon a single ground,
as in this case. There is no uncertainty or danger of surprise in
such case. There is but a single objection that applies to a
Chinese laborer not lawfully entitled to land under section 11 of the
act of 1884, and that is that he comes from a foreign port or place.
As to this, the case is within the principle adopted in U. 8. v.
Simmonds, 96 U. 8. 363, where it was held, on an indictment under
section 3266 of the Revised Statutes, charging the defendant with
causing or procuring some other person to use a still boiler for the
purpose of distilling, “within the intent and meaning of the revenue
laws of the United States,” that it was not necessary to aver that
the distillery referred to was of alcoholic spirits; that the allega-
tion that the vessels were used for the purpose of distilling “within
the intent and meaning of the revenue laws of the United States”
was broad enough to advise the accused of the nature of the
offense charged.
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Tt is also contended in support of the motion for a new trial that .
the. allegation in the indictment that the Chinese persons whose .
landing the alleged conspiracy was formed to aid are to the grand
jury unknown, is contrary to the proof, and inexcusble, for the rea--
son that the manifests of the steamers Wilmington and Haytian
Republic were on file in the customhouse, and contained the names
of all Chinese persons who came to this port on these steamers dur-
ing the time covered by the conspiracy. It does not appear that
the object of the conspiracy was to aid the landing of particular
Chinese, but rather to aid all Chinese of a particular class,—to aid
the landing of such Chinese laborers as should come here on the
steamers Wilmington and Haytian Republic. The indictment goes
further, and alleges that, in pursuance of the -conspiracy, a large
number of Chinese laborers whose names are to the grand jury
unknown were unlawfully brought from British Columbia en such
' steamships, and landed at the port of Portland. The steamers’
manifests do not identify these laborers. They fail to disclose that
any Chinese laborers arrived at this port by such vessels. The
Chinese passengers who arrived during this time in the steamers in
question are described on the steamers’ manifests as “merchants.”
There is nothing in the manifests to give information of the names
of any laborers unlawfully landed, and upon this the defendants
make the additional point that these manifests, having been intro-
duced in evidence by the government, establish the fact that the
Chinese passengers who arrived by the Wilmington and Haytian
Republic during the period of the conspiracy were merchants, and
entitled to land, and that the verdict, as to this, is contrary to the
evidence,

These manifests, so far as they relate to passengers, are the sworn
statements of the master of the vessel of the passengers he carries,
their sex, occupation, nationality, etc., necessarily derived from in-
formation furnished by the passengers themselves. These state-
ments are not evidence in the trial of any issue depending upon
such facts. Moreover, it is immaterial whether any Chinese labor-
ers were in fact landed -as a result of the alleged conspiracy. If the
criminal agreement was entered into, and any of the overt acts
alleged was committed, it is enough.

It is urged in behalf of the defendant Mulkey that there is no :
evidence tending to show that he was a party to, or had knowledge
of, the alleged conspiracy; that the only testimony there is to in-
volve Mulkey is that of Blum, to the effect that he hired Mulkey to
aid and abet the landing of Chinese, and to assist in smuggling -
opium, and that there is nothing in this to imply knowledge on
Mulkey’s part that a conspiracy was in existence for such objects.
The testimony of Blum is to the effect that Dunbar, Jackling, and
himself entered into an arrangement to effect the landing of Chinese
laborers from British Columbia arriving by the Wilmington and
Haytian Republic by means of fraudulent certificates; that after-
wards Dunbar introduced the defendant Bannon, who was brought
into the office of the steamship company, and with whom the mat-
ter was talked over, and who was told what he was expected to do, :
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and requested to have 500 blank Chinese certificates, printed in
three or four different forms; that Bannon agreed to make out the
certificates for two dollars each, Blum and Dunbar to furnish the
Chinese pictures therefor; that thereafter, and during October,
1892, on a Sunday morning, he, Blum, met the defendant Mulkey on
board the Haytian Republic as she was lying at the Union Pacific
dock in this city; that they came up town together in a carriage,
and had a bottle of wine in a private box in the Reception saloon;
that he said to Mulkey, “You have been bothering our Chinese and
opium business a good deal, and I want to have a private talk with
you,” and was invited by Mulkey to meet him at his room in the
Portland Hotel the next day at 2 o’clock. Blum continues his testi-
mony as follows:

“I went up there the next day (Monday), and in the mean time I told Mr.
Dunbar of this appointment. Mr. Jackling was there, too. We all talked it
over, and it was suggested between us, by all of us, if we could make any
deal with Mulkey, to bring him into this combination, we could afford to
pay him to do it. When I met Mulkey I discussed this subject with him,

~and told him he was giving us a good deal of—a little—annoyance, and up
to the present time there had been nothing but glory in it for him.”

Blum testifies that in this conversation Mulkey told him that
he (Mulkey) knew that we (the Merchants’ Steamship Company) were
bringing in a great deal of opium, and a great many Chinese labor-
ers who had no right to land, and threatened to get them all in the
penitentiary. Blum testified as to what followed this threat:

“And I said, ‘I want to know how much money it would take to have him
interested in our business matters.’ After a good deal of talk, he agreed
not to interfere with our Chinamen or Chinese laborers or our opium matters,
and let us bring just as many as we pleased, in consideration of $1,200, to

be paid him mohthly in advance, the first payment to be made right then
and there.”

This, -Blum says, was agreed to with the further agreement that
Inspector Dillon should bother “us [them] no more, and, if Dillon got
any information, Mulkey would communicate it to the company in
time to enable them to let the Chinamen and opium get off.” Blum
further testified that this monthly payment of $1,200 was paid dur-
ing the continuance of the conspiracy. A number of letters, signed
“John,” addressed to John Quinlan, were received in evidence.
Blum testified that these letters were in pursuance of an arrange-
ment between himself and Mulkey, who was to address Blum under
this name. The testimony of other witnesses (although the testi-
mony was conflicting as to this) identified the writing as that of the
defendant Mulkey. There was inherent conspiracy in these let-
ters. Omne of them is as follows:

“It looks as though some local growlers were come into your city, to make
trouble for your jay birds. I am not sure of this, but strongly suspect it.
Under a lately-published pamphlet on the alighting of jay birds, if they are
not laborers or working birds, and have been here before, they may alight.
Have Jim quietly work along and land these he safely can, and let balance
go to court. There has been a good deal of loose talk about John's going
there so much, so he thinks he had not better go over there now. In case of

a subsequent kick from the great mogul, he can and will save them. Do
not make any deal with them; they will not do to trust. It took fine work,

v.60F.no.6—57
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and a liberal use of grease, to prevent a- grand explosion in your vicinity last
night and this morning.”

m:cordmg to Blum’s testlmony “John” was Mulkey himself
the “great mogul” was. the secretary of the treasury, whom- the
conspirators feared; “Jim” was'the defendant James Lotan, col-
lector of customs at this port, who is also referred to in other of
the letters as “papa;” the “local growlers” who were making
trouble, and who were not to be dealt with, because they could -
-not: be trusted, were treasury agents. In another :of these let-
ters -reference is made to' “that Jackling matter,” and this is
explained by Blum to refer to a complaint by Jackling that In-
spector Dillon, whom Mulkey "had agreed should be “pulled off”
at Vancouver, was hounding Jackling all around the docks, and
that Jackling was becoming nervous in consequence. The same
letter also refers to “the 1,200” being paid Mulkey, with the state-
ment, among others, -that “our. little side’ show will help you to
recoup. If you don’t understand this, I will explain when I see
you.” ~This reference to Jackling and to the little “side show”
between the writer and Blum, which was to help the latter to
recoup, tends to show agreement and co-operation with the Blum,
J ackhng, and Dunbar combination, and to render madmlssnblex
the explanation that whatever of criminal relation the facts tend
to establish between Mulkey and Blum was apart from such com-
bination. The reference to a “side show” indicates that they were
actmg conjointly with others, and were at the same time engaged
in transactions to which such others were not admitted.

The fact of the original criminal agreement between Blum, Dun-
bar, and Jackling is testified to by Blum and Jackling. The as-
sent of the other defendants may be established as an inference
by the jury from the other facts proved. Any joint action upon
a material point or a collection of independent but co-operating
acts, by persons closely associated with each other, is sufficient
to enable the jury to infer concurrence of sentlment Archer v.
State, 106 Ind. 426, 7 N. E. 225. Without the proof of the original
agreement, it was competent to prove the acts of the different
defendants, and thus prove the conspiracy between them. Sples‘
v. People, 122 TIl. 1, 12 N. E. 865, and 17 N. E. 898. The evi:
dence of joint actlon between the defendants covers a great many
transactions, and exterids over several months of time. It is not
only sufficient to authorize an inference of guilt, but it is of a
character, if believed, to make any other inference impossible.
The evidence of knowledge and participation' in the combination
on the part of the defendant Mulkey does not, however, depend
upon a collection of independent and co-operating acts, although
the evidence of such acts is sufficient for such purpose. The formal
agreement with Mulkey testified to by Blum directly tends to
connect the former with the terms of the original combination.
Blum. testifies that after he had arranged for his meeting with
Mulkey at the Portland it was agreed between himself, Dunbar,
and Jackling that they would, if possible, make a “deal” w1th
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Mulkey to bring him into this combination, and that when he
met Mulkey by such appointment he “discussed this subject with
him;” that he asked Mulkey “how much it would take to inter-
est him in our business matters,” and that the price was fixed
at $1,200 per month.

It is argued that the evidence is insufficient to sustain the
verdict. I am of the opinion that such evidence is not only suf-
ficient to sustain the verdict, but that the correctness of the con-
clusion reached by the jury does not admit of a reasonable doubt.

The point is also urged that Blum’s plea of guilty is a con-
viction of crime that renders him incompetent to testify. The
rule is well settled that there must be a judgment of conviction
pronounced by the court to have that effect. Rap. Wit. § 16;
Blaufus v. People, 69 N. Y. 108, And, besides this, it is a matter
of doubt whether the charge to which the witness pleaded guilty
is punishable by imprisonment in the penitentiary. The punish-
ment provided is fine and imprisonment without hard labor. Sec-
tion 5539 of the Revised Statutes provides that whenever any
criminal convicted of any offense against the United States is
imprisoned in the jail or penitentiary of a state, such criminal
shall in all respects be subject to the same discipline and treat-
ment as convicts sentenced by the courts of the state or terri-
tory in which such jail or penitentiary is situated, and, while so
confined therein, shall be exclugively under the control of the
officers having charge of the same under the laws of such state
or territory. Prior to this act, on March 3, 1825, congress had
provided that, in every case where criminals convicted of any
offense against the United States shall be sentenced to imprison-
ment to hard labor, it shall be lawful for the court passing the
sentence to order the same executed in any state prison within
the district where the court is holden, the use of which has been
granted by the state for that purpose. The act of the legislature
of this state passed October 29, 1870, authorizing the keeper of
the state penitentiary to receive United States prisoners, recites
this last act of congress, and appears to have been passed in
contemplation of that act, and therefore to have had in view only
persons who are sentenced to imprisonment at hard labor. All
state convicts in this state are subject to hard labor, and may
be bound by contracts for labor to private persons. This presents
the question whether a person convicted of an offense that
does not provide for a judgment requiring hard labor can be
imprisoned in a penitentiary where such labor is required under
the laws and regulations governing the same, and where the act
of the state for the keeping of such prisoners appears to have
been passed with reference to United States prisoners under sen-
tence of imprisonment at hard labor,

The motions are denied.
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H W JOHNS‘MANUF’LG“GO. v. ROBERTSON et al.
(Circult‘ Court, 8. D. New York. March 31, 1804.) _

1. PATENTs—CONSTRUCTION OF CLAIM—REFERENCE TO SPECIFICATIONS.
In & patent for an improvement in packing for steam joints, one claim
.. was: for the packing, composed of strands of asbestus with a saturated
central core, “as hereinbefore set forth.” The gpecifications described
the packing, and the process of making it by means of external manipu-
lation,—explaining at length the details of the treatment and materials,
and the advantages of the packifig over others,—and added that the cen-
-tral strand might be sdtnrated with a.solution of India rubber, imparting
‘elasticity without affecting the solidity of the packing; this being the
first ‘suggestion of Indja rubber. Held, that the claim did not cover, as a
' separate invention, the saturation of the central core with India rubber,
‘secnrlng adhesion of the strands; sich saturdtion being suiggested merely
as an incidental feature, and the central core not being described as a
distinct invention, or as an element in a combination.
2, SAME—ANTICIPATION. -

Such saturation of .the central core With India rubber was anticipated
by ‘the previous use of’ 4sbestus and India rubber, in various forms, and
with ‘various solutions ‘or coatings, for steam packing, the packing being
made-in the form of braid and ropes., .

8. SAME—INFRINGEMENT. .- .,

-A-claim for a steam packing composed of strands of asbestus with a
central core saturated with India rubber is not infringed by a packing
using starch to secure adhesion of ‘outside strands and the core; the
twisting of asbestus, mixed with a glutinous or adhesive substance, into
a rope, being previously known.

4. BaME

The third claim of. the .Tohns patent, No. 257,167, for improvements in
packing for steam joints, ‘must: ‘be limited by reference to the spemﬁca-
tions, and, if not so limlted was anticipated.

This Wa,s a suit by .the H. W. Johns Manufacturing Company
against Henry M. Robertson and George T. Sinclair for mfmngement
of a patent. On final hearing. v

‘Wetmore & Jenner, for' complaﬁxant.
Ga.llagher, Rlcha.rds & Dodd for defendants.

TOWNSEND Dlstmct Judge. : This case is presented upon final
hearing, on the usual bill for injunction for infringement of let-
ters patent No. 257,167, granted to Henry W. Johns May 2, 1882, for
improvements in steam ipacking for steam joints.: 'As the decision
of the questions involved chiefly depends upon the construction to
be given to the claims:in the light of the interpretation of the
whole patent, it has seemed desirable to set it out fully. The
gpecification is as follows:

“Be it known that I, Henry W. Johns, a citizen of the United States, resid-
ing at New York, county of New York, and state of New York, have invented
new and useful improvements in steam packing, of which the following is
a specification. My invention relates to certain new and useful improvements
in packing for steam joints and similar uses. Prior to my invention, among
other desirable materials suggested for the purpose, asbestus ' in the form of a
rope has fulfilled the object sought, with considerable success. Its use,
however, has been attended with the objection that in order to prevent the
strands composing the rope from being rubbed away or disintegrated by
handling it has been necessary to confine them with a cloth covering or



