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but, when success was achieved, they then saw the advantages they had lost,
and then sought to set aside the sale, and have the property restored to the
old company, and thus reap the benefits arising from the enterprise and means
advanced by others. To do so, they should show fraud or a want of power
to make the sale or the purchase by appellants, neither of which has been
done.”

See, also, Leavenworth Co. Com’rs v. Chicago, R. I. & P. R. Co,,
134 U. 8. 688, 707, 10 Sup. Ct. 708; Osborne's Adm’x v. Moniks
(Ky.) 21 8. W. 101; Kitchen v. Raﬂroad Co., 69 Mo. 224; Oil Co. v.
Marbury, supra; Appeal of Shaaber (Pa. Sup) 17 Atl 209 Sper-
ing’s Appeal, 71 Pa. St. 20; Bristol v. Scranton, 57 Fed. 70 Barr
v. Plate-Glass Co., 6 C. C. A. 260, 57 Fed. 86, 97.

Complainants’ bill should be dlsmlssed and judgment entered in
favor of respondents for their costs. It is so ordered.

[ =)

MARION PHOSPHATE CO. v. CUMMER et al.
(Circuit Court of Appeals, Fifth Circuit. December 35, 1893.)
No. 177.

1. ArPEAL—REQUISITES OF BIvrL OF EXCEPTIONS.

A record containing the evidence in a case tried by the court without a
Jury, the findings, and requests and refusals to find, with oceasional en-
tries stating that plaintiff excepts, but not in form stating the ruling, the
exception, or the grounds of either, although certified as a bill of excep-
tions, is not sufficient to permit a review of rulings on admission or rejec-
tion of evidence or findings or refusals to find.

2. PLEADING—VERIFICATION,

Verification of a plea, in an action against partners and a corporation,
by one shown by the record to be, individually and as a member of the
partnership and agent of the corporation, the principal and active defend-
ant, is a sufficient compliance with the requirements of Rev. St. Fla.
§ 1062, and a rule of court that pleas shall be sworn to either by the de-
fendant or his agent or attorney.

8. SAME—LEAVE TO FILE SPECIAL PLEAS.

An order ‘overruling a motion to strike special pleas may be taken as
leave granted to file them, if leave is necessary.

4. CircuiT COURT OF APPEALS—APPELLATE JURISDICTION.

Objections to pleas that an exhibit was made part thereof by reference,
and that no sufficient bill of particulars was attached, are not review-
able by the circuit court of appeals.

5. PLEADING—SET-OFF—DEMURRER.

Under Rev. St. Fla. § 1040, which provides that no pleadings shall be
deemed insufficient for any defect which heretofore could only be objected
to by special demurrer, an objection that pleas of set-off of unliquidated
demands arising out of confract, which sections 1069, 1075, and 1058 per-
mit to be general, as in common counts in assumpsit, are not sufficiently
specific, cannot be taken by demurrer; the remedy is by motion for more
detailed bills of particulars.

6. Tr1aL BY THE COURT—FINDINGS OF Facr.

Upon issues presenting the questions whether plaintiff and defendants
were in default on a contract between them, each claiming a large re-
covery from the other, findings that defendants had substantially com-
plied with the terms of their contract; that, so far as there had not been
full ecompliance, it was the fault of plaintiff; and that a specific amount
is due from plaintiff to defendants under the terms of the contract, —are
sufficient to sustain a judgment for defendants for such amount.
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In Error to the Circuit:Court of the Umted States for the North-
ern District of Florida.

Th.1$ was an action by the Marion Phosphate Company against
F. D. and W. M. Cummer, copartners trading as F. D. Cummer &
Son, and the F. D. Cummer & Son Company, a corporation, in
whlch two separate actions, brought by plaintiff against defendants
in a court of the state of Florida, and removed to the United States
circuit court, were consolidated. On trial by the court without a
jury, judgment was rendered for defendants. Plaintiff brought
error.

John C. Gooﬁér and Alexander R. Lawton, for plaintiff in error.
H. Bisbee, for defendants in error.

Before PARDEE and McCORMICK, Circuit Judges, and LOCKE,
District Judge.

PARDEE, Circuit Judge. The Marion Phosphate Company,
plaintiff in'error, brought two suits against ¥. D. and W. M. Cum-
mer, copartners under the firm name of F. D. Cummer & Son, and
the F. D. Cummer & Son Company, a corporation organized and ex-
isting under the laws of the state of Ohio, defendants in the circuit
court of Marion county, state of Florida, which suits were after-
‘wards removed to the United States circuit céurt for the northern
district of Florida. One of the said suits, ag originally brought,
was to recover the amount of a certain draft for $3,000, paid by
plaintiff to defendants. The other suit was brought to recover
the amount of $6,000 under the general counts in assumpsit. In
these suits, before removal, the defendants, pleaded the gemneral
issue, “Never was indebted.” After the cases were removed to the
United States circuit court, the defendants filed in each of said
causes five additional pleas; the first of which was a plea of set-off,
setting forth that the plaintiff was indebted to the defendants in a
sum much greater than plaintif’s demand against defendants. To
this plea the contraet between the plaintiff and the defendants
(which is the real subject-matter of the suits, and which relates to
the construction and reconstruction of certain machinery) is at-
tached, and made a part thereof by reference to the same as an
exhibit to the plea. The remaining additional pleas were pleas
of set-off, in substance upon the same allegations as are usually con-
tained in the common counts of a declaration; to wit, respectively,
for work and labor performed at plaintiff’s request; for goods,
wares, and merchandise sold and delivered to the plaintiff; for
work done and materials furnished to plaintiff; and for money paid
for plaintiff, and at his request. To all the additional pleas was
attached an exhibit, giving in detail the particulars upon which
~ defendants relied. The plaintiff filed a motion to strike the five
additional pleas on five grounds, as follows:

“First. The sald pleas were filed without leave of court first obtained,
Second. The sald pleas purport to be the joint pleas of all the defendants,
but are not sworn to. by any officer of the defendant F. D. Cummer & Son
Company. Third. The said second plea attempts to make an alleged con-
tract, marked ‘Exhibit-A,’ & part thereof by reference, which is not permissi-
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ble in common-law pleas. Fourth. The third, fourth, fifth, and sixth pleas
have no sufficient bill of particulars accompanying same, particularly the
item thereof: ‘August 13th, to contract, $10,000,’ to require replication or
other pleading by plaintiff. TFifth. The said pleas are inconsistent with de-
fendants’ plea, already filed.”

This motion being overruled, the plaintiff filed a demurrer to
these pleas on the ground that they were bad in substance, specify-
ing as follows:

“First. Said second plea is vague, uncertain, and indefinite in not setting
forth in the plea the terms of the contract referred to, but attempts to adopt
same by reference to an exhibit., Second. Said second plea fails to state
what payments, if any, plaintiff was to make, referred to in said plea. Third.
Said second plea is insufficient and uncertain in that it does not set out what
the ‘great damage’ consists of, claimed to have been suffered by defendants.
Fourth. Said second plea sets up alleged damage not subject to offset. Fifth,
The third, fourth, fifth, and sixth pleas are vague, uncertain, and indefinite
in not setting forth what the work, labor, goods, merchandise, and materials
and moneys consisted of, and the terms and conditions of defendants under
which defendants did such work and furnished said merchandise and ma-
terials. Sixth. Said third, fourth, fifth, and sixth pleas attempt to set up
in general terms alleged claims against plaintiff, but should set forth the
facts and conditions and particulars of said claims in said pleas.”

This demurrer was overruled, whereupon the plaintiff, by leave of
the court, filed five additional counts to its declaration to recover
from the defendants for alleged breaches of contract on their part,
and joined issne on all the defendants’ pleas.

The two suits having been consolidated on motion of the plaintiff,
and being fully at issue, the following stipulation was filed:

“Two cases as consolidated. The plaintiff and defendants, by their re-
spective attorneys, in the two above-entitled cases as consolidated and tried
together, do hereby waive a jury in said causes so consolidated and tried
together, and that the same be heard and determined by the court without
a jury, and that the court shall make special findings of the facts and of
the law, and pass upon all questions and requests of counsel, noting his de-
cision in writing, and making his findings of law and fact and action on re-
quests of counsel matter of record and part of the record in said cause,”

The cause having been heard under this stipulation, the court
rendered the following judgment:

*+he Marion Phosphate Company v. F. D. Cummer and W. M. Cummer,
Partners Using the Firm Name and Style of F. D. Cummer
& Son, and The F. D. Cummer & Son Company.

“Findings of Facts Requested by the Defendants.

“The court finds for the defendants, and assesses their damages at seventy-
two hundred and sixty-five dollars and fifty cents ($7,265.50). Now, therefore,
it is ordered and considered by the court: that the defendants F. D. Cummer
and W. M. Cummer, partners using the firm name and style of . D, Cum-
mer & Son Company, do recover of and trom the plaintiff, the Marion Phos-
phate Company, the sum of seven thousand two hundred and sixty-five dollars
and fifty cents for their damages in this behalf sustained, and the further
sum of $308.35 for their costs, fees, and expenses in this their suit, together
with 8 per cent. interest until paid; for which let execution issue in due
course of law.”

~—Whereupon the plaintiff in error brought the cause to this court
for a review upon 81 specified assignments of error, all but two
of which relate to rulings by the court on the admission or re
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jection of evidence during the progress of the trial, and on the find-
ings and refusals to find of the court upon both law and fact, and
. Beem to be based upon the assumption that there are in the ree-
ord bills of exceptions ‘which se present and preserve the questions
of law involved as will enable this court to review the errors com-
plained . of. ' o 4

Wg find in the record (page 151) that following the stipulation
waiving a jury, as given above, is this entry: “And thereupon, the
said cauwse as consolidated being thus submitted o the court for
trial; the following evidence was taken in said cause, and the
hereinafter stated findings of facts and judgments were had therein,
to wit,”. Then follow the contract and certain testimony, covering
421. printed pages of the record, scattered through which there are
occasional entries like these: “Plaintiff excepts;” “Defendants ex-
cept;” “Plaintiff, by his counsel, takes exception to the ruling of
the court;” “Plaintiff, by counsel, excepts;” “Plaintiff’s counsel ex-
cepts;” . Following the testimony there is a general finding of the
court in favor of the defendants, and special findings of fact and
concligions of law as requested by defendants, to each and every
one of which there is anh entry in these words: “To which said
opinion and finding of the court the said plaintiff, by his attorney,
did then and there except.” Following the findings of court it ap-
pears that the plaintifi’s- counsel reguested the court to find 20
distinet propositions of law and fact, all of which the court refused,
and to the court’s refusal in each and every case an entry is made
in these words: “Which said findings the said court did refuse to
make, to which said opinion and rulings of the court the said plain-
tiff, by its attorneys, did then and there except.” It further ap-
pears that the said plaintiff, by its attorney, then entered and sub-
mitted a motion in writing for a new trial upon 13 distinct grounds
alleged, in regard to which this entry is made: “And, the said
motion coming on to be heard, the said court did consider and
decide that the said motion should not be granted, to which deci-
sion the said plaintiff, by its attorneys, did then and there except.”
After the last ruling appears the following: “Whereupon the
court aforesaid, on the 1st day of June, A. D. 1893, at the term
aforesaid, did render judgment in favor of the said defendants and
against the said plaintiff in the sum of seventy-two hundred and
gixty-five and 50-100 dollars damages, and three hundred and eight
and 85-100 dollars costs, as appears of record; and, inasmuch as
the said several matters objected to or insisted upon and considered
by the court do not appear by the record of the finding and judg-
ment aforesaid, the said plaintiff, by its attorney, did then and
there propose this, its bill of exceptions, to the said opinions and
decisions of .the said judge, and requested him to sign the same,
aceording to the form of the statutes in such case made and pro-
vided, which is done this, the 12th day of June, A. D. 1893.” This
certificate is signed by the judge, and marked, “Filed June 12th,
1893.” ‘

Conceding that the certificate above relates to the whole pro-
ceedings recited previously thereto, from the alleged heading to
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the signature of the judge, and that the same constitutes one docu-:
ment, and was intended for a bill of exceptions, we are of the
opinion that the same is not sufficient, in form and substance, to
permit us to review the questions sought to be raised, for therein
there is not a single exception drawn up in form stating the ruling
of the court, the exception thereto, and the grounds of the ruling
or of the exception, as required by the practice of the courts.

The supreme court of the United States, in the case of The
Francis Wright, 105 U. 8. 381-389, on the matter in hand, said:

“There is another equally fatal objection to this bill of exceptions. An
evident effort has been made here, as it has been before, to so frame the ex-
ceptions as, if possible, to secure a re-examination of the facts in this court.
‘The transcript which has been sent up contains the pleadings and all the
testimony used on the trial below. The bill of exceptions sets forth that at
the trial the pleadings were read by the respective parties, and the testi-
mony then put in on both sides. This being done, the libelants presented to
the court certain requests for findings of fact and of law. These requests
were numbered consecutively, sixteen relating to facts and three to the
law. Afterwards, six additional requests for findings of fact were pre-
sented. It is then stated that the court made its findings of fact and of
law, and filed them with the clerk, together with an opinion in writing of
the circuit justice who heard the cause. The libelants then filed what are
termed ‘exceptions’ to the findings and the refusals to find. In this way
exceptions were taken separately to each and every one of the facts found
and the conclusions of law and to the refusal to find in accordance with each.
and every one of the requests made. The grounds of the exceptions are not
stated. Many of the requests of the libelants are covered explicitly by the
findings as actually made, some being granted and others refused. We have
no hesitation in saying that this is not a proper way of preparing a bill of
exceptions to present to this court for review rulings of the ecircuit court such
as are now complained of. A bill of exception§ must be ‘prepared as in
actions at law,” where it is used, ‘not to draw the whole matter into ex-
amination again,’ but only separate and distinet points, and those of law.
Bac. Abr. ‘Bill of Exceptions;’ 1 Saund. Pl. & Ev, 846. Every bill of ex-
ceptions must state and point out distinetly the errors of which complaint
is made. It ought also to show the grounds relied on to sustain the objec-
tion presented, so that it may appear the court below was properly informed
as to the point to be decided. It is needless to say that this bill of excep-
tions meets none of these requirements. From anything which is here pre-
sented, no judge would be presumed to understand that the specific objection
made to any one of his findings was that no evidence whatever had been
introduced to prove it, or to one of his refusals that the fact refused was
material, and had been conclusively shown by uncontradicted testimony.
No ground whatever is stated for any one of all the exceptions that have
been taken. To entitle the appellants to be heard here upon any such ob-
jections as they now make to the findings, they should have stated to the
court that they considered the facts refused material to the determination of
the cause, and that such facts were conclusively proven by uncontradicted
evidence. Under such circumstances it might have been permissible to ex-
cept to the refusal, and present the exception by a Dbill of exceptions, which
should contain so much of the testimony as was necessary to show that the
facts as claimed had been conclusively proven.  And so, if the exception is as
to facts that are found, it should be stated that it was beeause there was
no evidence to support them, and then so much of the testimony as was
necessary to establish this ground of ecomplaint, which might, under some cir-
cumstances, include the whole, should be incorporated into the bill of ex-
ceptions. In this way the court below would be fairly advised of the nature
of the complaint that was made in time to correct its error, if satisfied one
had been committed, or to put into the bill of exceptions all it considered ma-
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terial for the support of the rulings. From this it is apparent we cannot,
on this appeal, consider any of the rulings below which have been presented
by thé bill of exceptions.” -

3’.1‘0 the same effect, substantlally, is Lincoln v. Claflin, 7 Wall.
132

The record shows, as filed on the same day with the judgment
of the court, a document entitled in the case “Findings of Fact
Requested by the Defendant,” which shows that the court found
for the defendants generally, and assessed their damages at
$7,265.50; and immediately followed the same with special findings
to the number of five conclusions on the facts of the case, and fol-
lowed that with six conclusions of law and fact. This document
is signed by the judge, and thereto is appended the following,
bearing the same date: “To each and every of the foregoing find-
ings the plaintiff, by their attorney, hereby excepts,” signed also by
the judge. This document cannot be taken as a bill of exceptions,
for the reasons given in The Francis Wright, supra; but we con-
sider it a part of the record, and, taken in connection with the
terms of the stipulation walving a jury, that proper questions of law
arising thereon may be reviewed by the court.

Having eliminated from the case the alleged bills of exceptlon,
the questions presented to us for review are those which arise
on the first two assignments of error and the question of law as
to whether the special findings of fact are sufficient to warrant
the judgment rendered against the plaintiff in error.

- The first assignment of error complains of the overruling of
plaintiff’s motion to strike the defendants’ second, third, fourth,
fifth, and sixth pleas, on the ground stated in the motion herein-
, before recited. In relation to this. motion counsel for appellant
say that the main ground relied upon is that the pleas were not
properly sworn to. The laws of the state of Florida (Rev. St.
§ 1062) and the common-law rule 18 (Cjrcuit Court, State of Florida)
require that all pleas shall be sworn to either by the defendant or
his agent or attorney. The supreme court of the state of Florida,
in speaking of this rule, says that “the affidavit is required as an
evidence of the pleader’s good faith in setting up the defense.”
State v. County Com’rs, 22 Fla. 1. In the present case the plea
was sworn to by Franklin D. Cummer, who, as the record shows,
was individually, and as a member of the partnership of F. D. Cum-
mer & Son, and as the agent or representative of the F. D. Cummer
& Son corporation, the principal and active defendant in the case.
The other grounds for the striking seem to be no better grounded.
The order of the court overruling the motion to strike may be taken
as a leave granted by the court to file the special pleas, if such
leave was necessary; and it is to be noticed that the Revised Stat-
utes of Florida (section 1062) expressly authorize contradictory
and incansistent pleas. The objection that an exhibit was made
part of the pleas by reference, and the further one that no suffi-
cient bill of particulars was attached to the pleas, are not matters
for review in this court. :
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The second assignment of error is that the court below erred in
overruling the plaintiff’s demurrer to the same pleas. The demur-
rer, as overruled, was a special demurrer, claiming that the said
pleas were vague, uncertain, and indefinite in attempting to set
forth the terms of a contract by reference; in failing to state what
payments, if any, referred to in said pleas, plaintiff was to make;
and in failing to set out the great damage claimed to have been
suffered by the defendants in not setting forth what the work,
labor, goods, merchandise, and materials and money, referred to
in said pleas, consisted of, and may be summed up in the sixth
proposition of the demurrer as follows: “Said third, fourth, fifth,
and sixth pleas attempt to set up in general terms alleged claims
against plaintiff, but should set forth the facts and conditions and
particulars of said claims in said pleas” Section 1062 of the Re-
vised Statutes of Florida provides “that all debts or demands mu-
tually existing between the parties at the commencement of the
action, whether the same be liquidated or not, shall be proper sub-
jects of set off and may be pleaded accordingly;” and section 1075
of the same statutes provides the forms of pleas which shall be suf-
ficient in the case to which they shall be respectively applicable,
and the form given with regard to set-off is as follows: “The
plaintiff at the commencement of this suit was and still is indebted
to the defendant in an amount equal to the plaintiff’s claim for
[here state the cause of set off as in a declaration}, which amount
the defendant is willing to set off against the plaintiff’s claim;” and in
section 1058, Rev. 8t. Fla,, it is provided that in causes of action
on contracts a declaration may be general on all counts similar in
effect to the common counts in declarations in assumpsit. It is not
pretended that either or any of the pleas demurred to are insuf-
ficient in substance. 'The complaint being substantially that the
pleas were not sufficiently specific, the remedy was not by demurrer,
but by motion for more detailed or itemized bills of particulars.
See section 1040, Id., which provides that “no pleadings shall be
deemed insufficient for any defect which heretofore could only
be objected to by special demurrer.”

It is clear to us that neither the first nor second assignment of
error is well taken.

A critical examination of the special findings of fact in connection
with the pleadings in the case and in the light of the very able
briefs filed by the complainant’s counsel satisfies us that the facts
specifically found by the court below, taken together, are sufficient
to warrant the judgment rendered. The issues in the case pre-
sented the questions whether the plaintiff had complied with the
contract or was in default, and whether the defendants had com-
plied with the same contract or were in default; and each party
claimed a large recovery from the other. The court finds that
the defendants had substantially complied with the terms of their
contract, and that, so far as there had not been full compliance, it
was the fault of the plaintiff, and the findings are specific as to the
amounts due from the plaintiff to the defendants under the terms
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of the contract. From the speclal findings the Judgment rendered
logically and necessarily follows. -
The judgment of the circuit court must be aﬂirmed with costs,
and it is so ordered.
—————— ]

ST. LOUIS & S. F. RY. CO. v. DEARBORN.
(Circuit Court of Appeals, Fifth Circuit, January 23, 1894)
No. 169.

EvIDENCE—PAROL T0. VARY WRITING—RELEASE.

Parol evidence that the consideration for a release pleaded in bar of the
action was different from that named therein, and that such consideration
was never paid, is inadmissible, as being an attempt to vary a written
instrument by parol.

In Error to the Circuit Court of the United States for the Eastern
District of Texas.

Action by Charles Dearborn agamst the St. Louis & San Francisco
Railway Company for personal injuries. Plaintiff obtained judg-
ment. ... Defendant brings error.

This was a suit brought by defendant in error in the distriet court of the
state of Texas in and for Lamar county, by petition filed February 11, 1892,
against plaintiff in error to recover damages in the sum of $10,000 for in-
Juries alleged to have been received August 14, 1891, while in defendant’s
employ ‘as a locomotive engineer. The plaintiff in error (defendant below),
‘among other defenses, specifically pleaded, in bar of the action, that “plain-
tiff did, on, to wit, September 26, 1891, for a valuable consideration, and un-
der his seal, execute and deliver to defendant his written release as aforesaid,
acquitting_,and discharging and fully releasing defendant from any claim
or liability. whatsoever aceruing to him, or to accrue to him, out of said acci-
dent, and that, on the faith of said release, defendant re-employed plaintiff
as an engineer, and continued him in its employ, as provided in said release,
until he ceased to give satisfaction to defendant, which occurred when, by
his negligence subsequent to his re-employment, he was guilty of flattening
the wheels of his engine, and other negligence, while at work in the Paris
yard of defendant.”” In response to said plea of release, the plaintiff (defend-

-ant in error) replied, in substance, as follows: ‘“That the so-called release or
contract set up by defendant in this case is not valid and binding on him,
for that it is and was wholly without consideration, and was signed by him
under the following circumstances, to wit: From the date that plaintiff re-
ceived the personal injuries for which he brought this suit he had been suffer-
ing great pain, and was unable to labor or do any kind of business; that on

* or about the 26th day of September, 1891, the defendant, through some of

its agents or employés, sent for plaintiff to come to its office at Paris, Texas;
that, when he arrived there, one H. C. Moore and one C. E. Boss, who were
employés of defendant, told him they wanted him to sign a release, dischar-
ging defendant from any liability on account of his injuries for which this
suit was brought, stating to him that, as soon as he was able to go to work,
it would be better for him to do so, and that the defendant would do what
was right about it, and would give him permanent employment, and that if
he would sign a relea.se, Whlch was already written and shown to plaintiff,
the defendant would give him a check for, and pay him for, all the time he
had lost on account of his injuries, which amounted then to one hundred and
thirty-four dollars. and would. in addition, pay all expenses that he had in-
curred at the hospital and at the hotel, and all his doctor bills at Paris, which
amounted to something like one hundred dollars more, and that it would also
pay him one dollar, which would make the contract legal.” The defendant
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demmrred to said replication on the following, among other, groundas: “Be-
cause it seeks to cancel and set aside a written contract, under seal, which is
relief of an equitable nature, and cannot be awarded in an action at law;
and said defendant specially demurs to all that portion of said pleading set-
ting up that this defendant agreed that if plaintiff would sign said release,
that it (defendant) would do what was right about it, and would give him
permanent employment, and would give him a check for, and pay him for,
all the time he had lost on account of his injuries, and would pay all expenses
he had incurred at the hospital and hotel, and all doctor bills, and would
pay him one dollar, because the same seeks to vary and change a written
contract by parol evidence,”—which demurrers were overruled.
The release referred to is in the following words and figures, to wit:

*Form T715. Release. 5-90-5M.

“Whereas, on and prior to August 14th, 1891, one Chas. Dearborn was an
employé of the St. Louis & San Fraucisco R'y Company, and, as such em-
ployé, was e gaged as engineer on engine 228, on the Texas division, and
whereas, said Chas. Dearborn received certain injuries, as follows, to wit,
he was running engine No. 228, when main rod strap bolts broke, and, think-
ing that engine was going over, he jumped off, breaking his right arm above
the elbow, for which said injuries said Chas. Dearborn does not make any
claim of any class or character against said railway company, and admits
that his injuries are not the result of any negligence on the part of said rail-
way company: Now, therefore, in consideration of the sum of one dollar
($1.00) in hand paid, and the further consideration of re-employment by
said St. Louis & San Francisco Railway for such time only as may be sat-
isfactory to said company, said railway company is hereby released from
any and all claims that I, said Chas. Dearborn, claimant herein, ever had
against said company, up to date, and especially released from any and all
claims arising out of injuries specially set forth herein.

“Given under my hand and seal this 26th day of Sept., 1891.

“[Seal.] [Signed] Chas, Dearborn.

“Witness:

“C. E. Boss.
“H. C. Moore.”

H. D. McDonald, for plaintiff in error.
V. W. Hale, for defendant in error.

Before PARDEE, Circuit Judge, and TOULMIN, District Judge.

TOULMIN, District Judge (after stating the facts). In our view
of this case, the only assignments of error necessary for us to con-
sider are those which involve the ruling of the court below in
reference to the release pleaded and read in evidence by the defend-
ant (now plaintiff in error). The assignments of error referred to
are, in substance, the overruling defendant’s demurrer to plaintiff’s
replication to the plea of release; the overruling defendant’s motion
to exclude from the jury the plaintiff’s testimony to the effect
that the defendant agreed to pay plaintiff’s hotel and hospital bills,
and his lost time, ete., as the consideration for the release; and
the refusal of the court to instruct the jury, as requested by the
defendant, that the written release precluded any recovery by the
plaintiff; and that they should find for the defendant. The general
principle is that contracts or agreements between parties, reduced
to writing, deliberately executed or accepted, not bearing any evi-
dence of incompleteness, are presumed to comprise the whole mean-
ing, purposes, and contracts of the parties. Parol evidence is not
admissible to add to, alter, or vary the terms of such a contraect.

v.60F.n0.6—56
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~TIn 'equity,' if it appears that by fraud or inadvertence or mistake
the writing contains more or less than the parties intended, or that
it va.r,ieg: from their intention by expressing something materially
. different, a court of equity will rectify it, and conform it to the
" true agreement. 1 Greenl. Ev.'275; Bigham v. Bigham, 57 Tex.
240." If, however, one person fraudulently imposes on another, and
procures the latter’s signature to an instrument he had not agreed
to sign, did not know he was signing, and did not intend to execute,
this amounts to fraud in the execution of the instrument, which
n.laybe proved by parol, and, if satisfactorily established, will jus-
tify a finding against the validity of the instrument, and would not
be obligatory on the person so signing. Dayvis v. Snider, 70 Ala. 315;
Railway Co. v. Lewis, 19 Am. & Eng. R. Cas. 224. And in such
case there must be clear and indubitable evidence of fraud to war-
rant the submission of the question to the jury. Id. 233, and note;
Railroad Co. v. Shay, 82 Pa. St. 198. But such is not the case under
consideration. The evidence shows that the plaintiff read the in-
strument in question, understood its:.contents, and, after some hesita-
tion, signed it. - He deliberately executed it. It bears no evidence
of incompleteness, is unambiguous, and he does not pretend in his
testimony that it was obtained by fraudulent practices on the
part of defendant’s agents. He says that they agreed to do cer-
tain other and different things for him than those recited in the
release as a consideration for it, and which they have not done.
There was conflicting evidence on this point, which we deem it
unnecessary to notice here. Plaintiff testified as follows on the
subject:

“When T signed that release those parties agreed to pay me the one dollar
mentioned in the release. They were to pay me for the time I lost, and my
hotel and hospital bills, In the sanme cheek. The check never came, I paid
the hospital bill myself; I think it was $10. I paid a hotel bill, which
averaged about $1 a day while I was laid off. They have never offered me
the check or the one dollar. When I signed that release, I intended to carry
out its provisions in good faith; but I broke it because the company dis-
. charged me, and never paid e what they had promised to pay. At the
. time I signed that release, I was advised by my attorney that I had a good
- cause of action. I concluded to sign the release, get my pay, and go back to
work. Defendant has wholly failed to carry out any part of that agreement.
I thought that, if I got reinstated, there was nothing in that release that
would damage me as long as 1 was paid for my work. I admitted in the re-
lease that it did not result from the negligence of the company, but I was
told that was a matter of form. I at first refused to sign the release, and
asked Mr. Boss about the dollar; he said that was to make It legal. I says,
‘What about those other bills? He sald, ‘You will get a check all right;
. that is only a matter of form.” Mr, Boss and Dr. Dailey told me the com-
pany would pay my hotel, doctor’s, and@ hospital bills. I thought when I
signed that release, and got my pay, that the matter would be settled. I
signed the printed form, and did not ask that any change be made in it. I

signed it in good faith.” :

He thus seeks to alter, vary, or add to his written agreement by
parol evidence. This he cannot do. There is a distinction between
a representation of an existing fact which is untrue, and a promise
to do, or not to do, something in the future. In order to avoid
a contract, the former must be relied on. The plaintiff does not



KINNEY 9. UNITED STATES. 883

pretend that there was any representation of an existing fact which
was untrue, but the claim is that there was a promise to do some-
thing in the future. Bigham v. Bigham, supra. Our opinion is
that the release was an effectual bar to this action, and that the
trial court erred in its several rulings in reference thereto. Reversed
and remanded

KINNEY v. UNITED STATES,
(Circuit ‘Court, D. Connecticut. April 4, 1894.)

1, Unrrep STaATES MARSHALS—PER DIEM—ATTENDANCE ON COURT.

A marshal is entitled to his per diem when, in obedience to an order of
court directing an adjournment to a certain day, he is present upon that
day, the journal is opened by the clerk, and the court is then adjourned
to another day by direction of the judge. 54 Fed. 313, overruled. U. S.
v. Pitman, 13 Sup. Ct. 425, 147 U. 8. 669, followed.

JURY COMMISSIONERS—COMPENSATION—DEFICIENCY Binis.

The office of jury commissioner was created by the act of June 30,
1879, but no compensation was attached thereto until the act of July 7,
1884, In the deficiency bills of March 30, and October 19, 1888, there
were items appropriated to the payment of jury commissioners, but they
did not state that they were to apply to any particular years. Held, that
they applied only to the current year, and could not inure to the benefit
of one who served as jury commissioner in 1882, 1883, and 1884.

8. SaME.

The person so serving was not entitled to payment, independent of ap-
propriations, on the ground that such services were part of the miscel-
laneous expenses of courts, for the imposition of a service of this char-
dcter upon an individual gives rise to no implied obligation to pay for
it, in the absence of specific provision therefor.

4, SAME—LIMITATION OF AcCTIONS—RUNNING OF STATUTE.

A TUnited States marshal who retains in his hands money belonging to
the United States would have no right, when sued therefor, to a set-off
or counterclaim for money claimed to be due him for services rendered
as a jury commissioner; and therefore the fact that the government de-
layed suing him would not prevent the statute of limitations from running
as against his demand,

5. SamME. ‘

The fact that one having a claim for services rendered as a jury com-
missioner had no right to sue the government in the circuit courts prior
to the act of March 8, 1887, did not prevent the statute of limitations
from running against his claim prior to that date, for he might at any
time have presented it to the court of claims.

P

This was an action by Sarah T. Kinney, as administratrix of
John C. Kinney, for services and disbursements by him as Unit-
ed States marshal and as jury commissioner. Judgment was
rendered for plaintiff for part of the items claimed (54 Fed. 313),
but was reopened as to certain items,

Lewis K. Stanton, for plaintiff,
Geo. P. McLean, U. 8. Atty.

TOWNSEND, District Judge. This case has already been
heard, and a judgment rendered in favor of the plaintiff. 54 Fed.
313. Upon moticn of the United States district attorney, the
judgment was opened to permit the introduction of additional
testimony as to certain items of the account.



