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defendantdid'adoptany essential part of the complainant's dra-
matic and the bill must be amended to make the case
clear in tii'8'patiticular, before we can proceed further with it.
As this almculty was not noticed by either party, neither is enti-

tled'to any' on the question of costs. If the complain-
ant desirelto amend, he may do so, or he may dismiss the'bill, but
in either case without costs to either party. Bill dismissed, without
costs, unless,on or before May rules next, complainant amends in ac-
cordance ,With the opinion this day·filed. Neither party to recover
any costsaccl'Uing before or at tha.t time.
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EMPIRE WAREHOUSE CO.' v. THE ADVANCE. SAME v. THE SEGU-
RANCA. SAME v. THE VIGILANCIA. SAME v. THE ALLIANCA.

(l;>lstrlct Court, S. D. New York. March 27, l894.)
1. MARITIME LIJllNS-Wa:A.RFAGlil-DOMESTIC VESSELS.

A madtime lien fOi" Wharfage furnished to domestic vessels,
when the wharfage is obtained in the ordinary course of navigation on
the of the master or omcers of the ship.

S. SAME-CREDJ;T OF THE VESSEL. .
To sus.tain a maritime lien, there must be In all cases, either In fact or
by presumption of law, a. credit of the ship; and when 9Ueh credit is
negatived by the evidence no such lien, whether maritime or statutory,
will be .recognized.

8. SAME-PmBSONAL CONTRACT FOB WHARFAGE - OTHER CONSIDERATIONS IN-
CLUDED.
Where wharfage was furnished to a steamship company under a con-

tract whi(!h, for a single price per day, embraced other valuable consid-
eratlousjthesupply of which would give no lien on the ship, and which
It was impossible to separate from the wharfage, and the contract did
not look to any credit ot the ship, but only to the personal responsibility
of the company, It was held that no maritime lien was created for the
wharfage. .

Ullo, Ruebs.amen &Ooehrane, for libelants.
Oarter & Ledyard and Mr. Baylies, for mortgagee, Atlantic Mut.

00.

BROWN, District Judge. The above libels were filed to pro-
cure payment out of the proceeds of the vessels above named,
Which upon their sale have been paid into the registry, for wharf-
age and for certain· gunny bags, and the hire of an engine on
the wharf used in the discharge of cargo, and for the engineer's

The vessels .were all owned by the United States & Bra-
zil Mail StealIlship Company, and belonged in this port, where all



THE ADVANCE. 761
the claims. in suit arose. . The defense is that· none of the claims
are maritime liens; and that no lien was acquired under the state
statute, because no specifications were filed as required by the state
law.
The bills for the Advance accroed in JaBuary and Febroary,

1893; for the Allianca, from October to Febroary; for the Segu-
ranca, from September to February; for the Vigilancia, from Oc-
tober to Febroary, 1893. The steamship company became insolvent
in Febroary, 1893, and a receiver was soon after appointed. These
, libels were filed in March and April following.

Ever since the decision of Benedict, J., in the case of 'l'he Kate
Tremaine, in 1871 (5 Ben. 60, Fed. Cas. No, 7,622), it has been
the law and practice in this district to recognize a maritime lien
for wharfage furnished to domestic vessels, when the wharfage is
obtained in the ordinary course of navigation, on the engagement
of the master, or officers of the ship. See, also, The Allianca, 56-
Fed. 609,613. In all cases, however, to sustain a maritime lien,
there must be either in fact, or by presumption of law, a credit of
the ship; and whenever such credit is negatived by the evidence,
no such lien, whether maritime or statutory, will be recognized.
The Samuel Marshall, 4 C. C. A. 385, 54: Fed. 396, 403. In the
present case the Wharfage was not furnished in the ordinary course
of navigation, nor upon the request or upon any contract of the
master, or any other officer of the ship. The evidence leaves no
doubt that it was furnished in accordance with the terms of an
unsigned memorandum of agreement, which had been previously
drawn up upon negotiations between the libelant and the presi-
dent of the steamship company some two before, though
the memorandum was never signed by the parties, through some
difference as to the length of time the arrangement should con-
tinue, a consideration that in no way affects these cases. This
oral agreement governed all the subsequent dealings of the par-
ties, and the bills rendered were in conformity with it.
The agreement provided for the payment of $30 a day for "the

entire use of the Robert pier," "for loading and discharging out-
ward and inward cargoes, and also for receiving and storing freight
on. the pier peuding the arrival of any of the company's steamers,
and for such time as any steamer or steamers of the company may
be in berth or berths for inward outward cargo on the wharf;"
that the steamship company "for such day or days as it does not
use the Robert pier, shall upon notification in writing two days in
advance be relieved from the pa,yment of $30 per day," the libelant
to be notified fOUf days prior to the arrival of the steamers. Dur-
ing occupancy by the ships it was "optional to use the pier for
any and all purposes which may be considered for the best in-
terests of said steamship company or any of its patrons." The
agreement also gave the right "to use free of charge for outward
freight on the ground floor, one of the libelant's stores (ware-

the Bame not to exceed the amount of room the steamship
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company has now the right to 'occupy; but to: !use thesaidiground
only' when the company cannot accommodate outward freight on
the wharf with safety and security."
The agreement, it is obvious, embraced considerably more than

ordinary wharfage rights. The contract rates were very mU(lh in
excess of the statutory ratesievidently in consideration of the
storage .' and other facilities offered. The contract was, in fact,
rather a contract for the exClusive use of the wharf, and a partial
use of the stores, upon certain days, having relation to the arrival .
and departure of the steamers for any purposes "useful to .the

company, or itspatrons/'rather than for mere ordinary
wharfage of the The price for the wharfage per day
was the same, though the vessels differed much in size; the price
was not according to tonnage, like the usual wharfage rates; and
the payment was to continue so long as there was inward or out-
ward,cargo on the wharf, and":'Illltil notice, whether any steamer
was present or not. The bills of the libelant, moreover, were made
out. against the steamship company as personal demands; they
were allowed to run as such for a considerable peri.od; and no
claW;l was ever .made upon or· against the vessels until after the
company's failure, and a receiver of the company had been ap-
poiIJ,ted. See The Kate, 56.Fed. 618. The whole number of days

for and remaining unpaid is 148, amounting to $4,440.
lam constrained to find that there is no maritime lien in this

case, (1) because whatever wharfage privileges were furnished, were
furni,shed under a contract which for a single price per' day em-
braced other valuable" considerations, the supply of which would
give no lien upon the ship, arid it is impossible to divide ,the price
per. day into different because the evidence indicates
beyond doubt, it seems to me, that the dealings were upon a

contract between the two companies, which did not look
to llny credit of the ship,but l;)nly to the personal responsibility
of the steamship company.. TheJ. M. Welsh, 8 Ben. 211, Fed. Cas.
No. 7,327; The Stroma, 41 E'eP' 599, affirmed 3 C. C. A. 530, 53
Fed. 281; The Curlew, 54 Fed. 899; The Allianca, 56 Fed. 609;
The Kate, ld. 614.
As respects the gunny hags supplied for the purpose of recon-

ditioning the broken parts of the cargo, as well as the use of the
stationary engine on the wharf, and the services of the engineer in
running it, it is impossible to distinguish the present cases from
other cases of supplies furnished to domestic vessels in the home
port. The Seguranca, 58 Fed. 908, 910.
The libels must be dismissed.



17. llURPBY.

WERNER v. MURPHY et aL

(Circuit Court, D. New Jersey. March 27, 1894.)
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L RECEIVERS-SUITS BY CREDITORS-FRAUDULENT CONVEYANCES.
A creditor ot a New Jersey business corporation cannot ma.intain, in a

tederal court, a suit to set aside alleged fraudulent conveyances made by
it, when its affairs have been aiready placed in the hands of a receiver
by a New Jersey court; for by the New Jersey statute relating to cor-
porations the receiver is invested with all the rights and equities of
creditors, and he, only, can enforce them. Nor will his mere refusal to
act authorize the creditor to sue in person, for the statute gives to any
person a.ggrieved by the receiver an appeal to the chancellor who ap-
pointed him.

B. SAME-LEAVE OF ApPOINTING COURT.
A creditor of a business corporation which has been placed in the hands

ot a receiver cannot, without leave ot the appointing court. maintain a
suit in another court to set aside fraudulent conveyances ot the corporate
assets.

8. FEDERAL COURTS-CITIZENSHIP-JURISDICTIONAL AMOUNT.
A creditor who has a claim of less than $2,000 against an insolvent

corporation, and who sues for himself alone, cannot maintain the suit in
a federal circuit court on the ground of. diverse citizenship, although he
seeks to set aside fraudulent conveyances ot corporate assets greatly ex-
ceeding $2,000 in value.

This was a suit by Henry Werner against Franklin Murphy,
receiver of the Orane-Cahoone-Barnet Company, and others, to set
aside alleged fraudulent conveyances, and enforce collection of
certain notes made by that company. Defendants demurred.
Frederic W. Ward, for complainant.
Doult & Howell, Guild & Lum, and George W. Hubble, for de-

fendants.

GREEN, District Judge. The complainant, Henry Werner, is
an unsecured creditor of the Orane-Cahoone-Barnet Company, a
corporation existing under and by virtue of the laws of the state
of New Jersey, which on the 23d day of March, 1892, was decreed
to be insolvent by the court of chancery of that state, and for which
the defendant Franklin Murphy was duly appointed receiver. The
complainant alleges in his bill of complaint that he was induced on
or about the 18th of February, 1892, by representations made by
certain officers of that corporation concerning its solvency, to be-
come the purchaser, for value, of certain promissory notes made by
it; that such representations were false, and made with fraudulent
intent, and that the company was in fact insolvent at that time;
that in view of such insolvency, and with full knowledge of it, the
company, on or about the 29th day of February, 1892, made, exe-
cuted, and delivered, to various persons and corporations named,
mortgages covering all its property, to secure an indebtedness of
$116,000, and, in addition, made an assignment of all the accounts
due to it, to secure the further sum of $31,000. The bill charges
that the indebtedness of the company was largely in excess of the
vaJ.ue of its assets so mortgaged and assigned, and that the mort-
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