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No. 255,122.

'.l‘he patent to John H. Sessions, Jr., is concededly a very nar-
row-one. It introduces no new pmnclple or mode of. operation,
but-is confined to a clever method of formmg and assemblmg the
parts of a trunk fastener. The claim is as follows:

“In a trunk fastener of the class substantially such as I8 herexn shown and
described, the plate and spring box cast in one piece, with the snap loop
recelving recesses, and the thin lugs by the side of said recesses, said lugs

being adapted to he bent for holding the snap loop in place, substantially as
described, and for the purpose specified.”

Infringement is admitted. The defense is lack of novelty. The
device of this claim is an improvement over the Taylor construc-
tion. 8o much may be conceded. But it is an exceedingly simple
improvement,—such a change as would seem to be within the
province of the skilled artisan. The patentee casts the box and
plate in‘one piece instead of two, and holds the snap loop in place
by thin lugs, which are adapted to bé bent down for this pur-
pose; but there was nothing novel about. these features. The pat-
ent granted to Arnold for a trunk catch in June, 1878, shows a
very similar construetion. “The plate, A,” says the patent “ig
also provided with lugs, ¢, ¢, on each side of the recess, at about
its center.” It is true that these lugs are not shown as bent
down, but they can be bent ‘down, and Uitting, among others,
showed the mechanic just how this could be done. Considering
all that is shown in the prior art, and particularly the patents to
Arnold ‘and Uitting, I am constramed to hold that this patent is
invalid for want of invention. -

The ‘complainant is entitled to the usual decree on the second
claim of the Taylor patent, but without costs.

HUMPHREYS HOMEOPATHIC MEDICINE CO. v. HILTON,
{Circuit Court, S. D. New York. March 14, 1894.)

TRADE-MARRS—NUMERALS AFPLIED TO SPECIFIC REMEDIES.
Numerals used by a medicine company to identify specific remedies for
various ailments are, in effect, descriptive terms, and their use will not
be protected as a trade-mark,

In Equity. Bill by the Humphreys Homeopathic Medicine Com-
pany against George W, Hilton to restrain the use of an alleged
trade-mark.

Henry J. Homes (Alfréd Taylor, of counsel), for plaintiff,
Wise & Lichtenstein (Morms 8. Wise and George L. Huntress, of
counsel), for defendant. °

WALLACE, Circuit Judge. The complainant and its predecessors
in business have for many years manufactured, advertised, and
sold homeopathic remedies, consisting of 35 specifies for various
ailments. They have advertised these remedies in various books
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and pamphlets treating of hygiene and diseases, and containing
directions for the use of the remedies. The remedies are sold
in vials, each of which is labeled “Humphrey’s Homeopathic Spe-
cific;” and upon the label is also printed a number, and the name
of the ailment for which the remedy in the particular vial is in-
tended, such as “No. 1, Fever;” “No. 5, Dysentery;’ “No. 10,
Cholera,” ete. In the advertisements the remedies are referred to
by the numbers, which run from 1 to 35, inclusive. The defend-
ant also manufactures, advertises, and sells homeopathic remedies,
consisting of 14 specifics for various ailments. He advertises them
in books and pamphlets. He sells them in vials, each of which
is labeled “Dr. Hilton’s Specific,” and upon the label of each is
printed a number, but not the name of the ailment for which the
remedy is intended. His numbers run from 1 to 14, inclusive, and
in his advertisements the specifics for the different ailments are
referred to by their respective numbers. In his system the differ-
ent numbers do not stand for the same remedies as in the com-
plainant’s system. Thus, his No. 1 is a remedy for pimples, his No.
5 for canker, his No. 10 for inflammation of the bladder. The
complainant insists that the defendant is guilty of unfair competition
and that it has a trade-mark in the different numbers, to and in-
cluding 35, as applied to homeopathic remedies, which the defend-
ant infringes by the use of any or all of his 14 numbers.

Neither the complainant, its predecessors, nor the defendant was
the first to adopt a system of putting up and selling medicinal rem-
edies in connection with books or advertisements by which the
remedies were separately numbered, the numbers placed upon the
vials or packets, and the remedies referred ¢o by their number in
the books or advertisements containing directions for their use.
It suffices to refer to the books and remedies of Dr. Samuel Thom-
son, author of the “Thomsonian Materia Medica and Botanic Family
Physician.” The defendant doubtless adopted it because of its con-
venience. He had a right to do so. The case is destitute of any in-
dication that he has employed the system with a view to deceive
the public, or to palm off his remedies as those of the complainant.

The complainant has no trade-mark in the naked numbers. They
have never been used alone by complainant or its predecessors upon
the remedies, but have always been used with words, the name of
some ailment, and apparently also with a symbol consisting of a
figure of a woman and lion. At best, the numbers are but an ele-
ment of a trade-mark. As used by the defendant, they ought not to
mislead the publie, or tend to confuse the identity of his specifics
with those of the complainant.

It is said in Browne on Trade-Marks (section 225) that mere
numerals cannot be considered arbitrary symbols, and that there
must be some collateral characteristics to invest them with the
qualities of a trade-mark,—some peculiarity of form, ornamentation,
coloring, or combination, to make them distinctive, and take them
out of the common category. It is unnecessary, in the present case,
to express an opinion as to the correctness of this proposition. It
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may be that numerals, which are arbitrarily selected, without any
purpose of identifying' the article to, which they are affixed from
other articles of a similar class, may become the subject of a trade-
mark. But the use of numerals as a short method of identifying the
several members of a class, and distinguishing one of them from an.
other, is as old as the use of written words. When 8o used, they are,
in substance and effect, descriptive terms,—the number conveys
to the reader details which otherwise would have to be amplified in
words. - Hence it is that the practice is so common with manufac-
turers and dealers of numbering the varieties so as to indicate by
reference to advertisements, photographs, or other descriptive medi-
ums the size, grade, or peculiar characteristics of each for their own
convenience and that of their customers. No one can acquire an ex-
clusive right to appropriate them for such a purpose. No one has
the right to appropriate to his exclusive use a sign or symbol, which,
from the nature of the fact it is used to signify, others may employ
with eqizal truth, and therefore have an equal right to employ for the
same purpose. It is because of this principle that a trade-mark can-
not be acquired by the adoption of a word which is merely descrip-
tive of the quality, ingredients, or characteristics of a commodity.
Manufacturing Co. v. Spear, 2 Sandf. 599; Canal Co. v. Clark, 13
Wall. 311; Manufacturing Co. v. Trainer, 101 U. 8. 51. As used by
the complainant and its predecessors, the numbers merely are not
a valid -trade-mark. The bill is dismissed, with costs,

HENDERSON v.'TOMPKINS.
(Circuit Court, D, Massachusetts. March 21, 1894.)
' No. 3,104

1. CorYR16BET-—JUDICIAL KNOWLEDGE A8 TO ORIGINALITY.

In a suit for infringement of copyright in a dramatic composition, the
court will rarely interpose its judicial knowledge to the extent of finding
on demurter against the allegations of the bill touching questions of
originality. : :

2, BAME—ALLEGATION OF AUTRORSHIP. .

A bill for infringement of copyright alleged that complainant was the
proprietor of acertain dramatic composition “written or composed” by
citizens of ‘the United States. Held, on demurrer, a sufficient allegation
of authorship, in the absence of specific exception.

8. SussecTs OF COPYRIGHT.

The introduction, skeleton, and chorus of a ‘‘topical song,”—part of a
dramatic composition,—though designed merely to amuse, though posses-
sing little. literary merit or originality, may be subject to copyright, if
of value for the purposes for which they were designed.

In Equity. On demurrer to bill.
The bill of complaint was as follows:
David Henderson, of Chicago, In the state of Illinois, a citizen of the United

States, brings this, his bill of complaint, against Eugene Tompkins, of Boston,
in the state of Massachusetts, & citizen of the United States; and thereupon



