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.cases appears to have been that, in the fonner, Judge Shipman
found priority of the Stendike device; and, in the latter, Judge
Coxe did not. That decree is not conclusive in all things here,
because this suit is for an alleged new infringement arising since
that suit was brought. It is conclusive, if relied upon, of what-
ever is properly brought forward and shown here to have been
in issue, and tried and determined there. Cromwell v. County of
Sac, 94 U. S. 351; Russell v. Place, ld. 606. "But to this opera-
tion of the judgment it must appear either upon the face of the
record, or be shown by extrinsic evidence, that the precise question
was raised and detennined in the fonner suit." Field, J., 94 U.
S. 608. The important questions here are whether the priority
of the Stendike device, and the invalidity of all but the fourth
and sixth claims of the patent, are so shown to have been decreed
there as to be bil;lding and conclusive here. Some of the claims
might be in controversy, and others not, and decreeing the fourth
and sixth claims to be valid (which is all that the final decree,
if sufficient, shows) would not at all include decreeing the others
to be invalid. Russell v. Place, 94 U. S. 606. Nothing shows any-
thing about the Stendike device but the opinions of Judge Ship-
man and Judge Coxe. These are not decrees, nor even parts of
the record on which the decrees were founded, but are only rea-
soning upon the records which, as authorities, become a part of
the law of the subject. Herrick v. Cutcheon, 5 U. S. App. 250, 5
C. C. A. 21, 55 Fed.' 6. The opinions and decree, as evidence, show
that such opinions were rendered, and that such a decree was made.
They do not show the issues and facts which were considered, but
only that such consideration was had. They are precedents, and
not 1 Green!. Ev. § 511.
There has been nothing about the Stendike· device in this case

to consider except the opinion of Judge Shipman with it in, and
of Judge Coxe with it out. As in this case it is out, the opinion
of Judge Co.xe as an authority, not as evidence, has been followed,
the same as Judge Shipman's would have been if it had been in.
And an estoppel need not be relied upon, but may be waived. It
is, as before said, binding upon both parties or neither, and as con-
clusive in respect to newly-discovered evidence as to that before
known or introduced. The defendants, having set up a defense
against it, have elected to treat it as open and not binding. As
it could not be both open and shut, the orator might, as he has,
treat it as waived.
Rehearing denied.

SESSIONS v. GOULD et al.
(Oircuit Court, S. D. New York. April 2, 1894.)

1. PATENTS - CONSTRUCTION OF CLAIMS - PltELIMINARY INJUNCTION - FINAL
BEARING.
The construction placed upon a claim by the court upon granting a pre-

liminary injunction should be followed at the final hearing, when there
has been no· substantial change in the cause so far as it relates to tbe
question of construction.
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2. AND SALE-PRESUMPTIONS.
Th, 'I!W,' llIl"e, ",stron,gIy against the defense of, publIc use and

sAle;'el;jj,WCilillYhl theCl!Be of an experienced inventOl:, who would not
thliS, throwaway the frillts of his Invention; and the defense Is not made
out when the witnesses' are shown to be unreliable as to their dateS.

SAMEl....INFRUroEMENT-TRUNK FASTENERS.
The Taylor. patent, No. 203,860, for trunk fasteners, construed as to the

second claim, which is held to be valid, and to have been infrluged by
defendants; but held, further, that ilie first and fourth claims were not
infringed.

4. SAME.
The Sessions patent, No. 255,122, for trunk fasteners, is void for want

of novelty and invention.
This is a bill· in equity filed by John H. Sessions against Wil-

liam R Gould and others for infringement of patents for trunk
fasteners.
Charles E. Mitchell and John P. Bartlett, for complainant.
Ai'tMr v. Briesen, for defendants. '

OOKE, District Judge. This is an infringement suit founded
upon two letters, patent, viz. No. 203,860, granted to Charles A.
Taylor, May 21, 1878, and No. 255,122, granted to John H. Ses-
sions, Jr., March 21, 1882. Both patents are now owned by the
eomplaiJlant. They are both for improvements in trunk fasteners
of the "'ariety covered by letters patent No. 128,925, granted to
Taylor in 1872. This first patent was, the subject of' protracted
litigation. It was finally sustained by the supreme court, and
given 11 broad construction in Sessions v. Romadka, 14:5 U. S. 29,
12 Sup. Ct. 799.
The patents in suit were before this court on a motion for a

preliminary injunction. The motion was granted, and a construc-
tion was then placed upon the second claim of the Taylor patent.
Sessions v. Gould, 4:9 Fed. 855. As this art had its inception
years before the, patents in suit, and as the devices covered by
them are only improvements upon the structure of the 1872 pat-
ent, it is clear that a broad construction of these patents is out
of the question. Each inventor is entitled to have his contribu-
tion to the art protected, but nothing more.

No. 203,860.
The claims of the Taylor patent are as follows:
"(1) The plate, 0, of a trunk catch or fastening, when the said plate has

east thereon one or more pins or posts, b, projecting horizontally fl'om the
rear face of the said plate. SUbstantially as and for the purposes spt forth.
(2) A trunk catch or fastening, consisting of the combination of the plate, 0,
having thereon the lug or shoulder, L, the plate, G, and the .snap loop, J,
substantially as and for the purposes specified. (3) A trunk catch or fasten-
ing, consisting of the combination of the plate, 0, having thereon the lug or
shoulder, L, and the post or pin, b, the plate. G, box or recess, H, spring, r,
and loop, J, having the cam, K, on its crossbar, alll;lubstantialIy as and for
the purposes specified."
The, defenses are lack of invention, noninfringement, and inva-

lidity because of public 'Use and sale by Taylor more than two
years prior to February 18, 1878, the date of his application. I
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am not quite able to ascertain from the'complainant's brief whether
he relies upon all these. claims or only upon the second claim. As-

, suming that the fil'St claim is valid, both the first and the third
claims include as an element "the pin, b," which is described as
being cast upon the plate which forms the upper part of the fast·
ener. As the defendants do not have this pin, they do not infringe
either of these claims. As before stated, the second claim has
received judicial interpretation in this court. It was construed to
contain a combination of the following elements: First. The plate,
C, having thereon the lug or shoulder, L. Second. The plate, G,
on which is the box or recess, H, for containing the spring, I, and
through which box or recess passes the crossbar of the loop, J,
having thereon the eccentric or cam, K, resting on the spring, I.
Third. The snap loop, J, having thereon the cam, K.
It is contended that this construction is untenable because the

same reasoning which places "the box, H," on plate, G, must place
"the pin, b," on plate, C, and that the plate, 0, with the pin, b,
cast thereon, is a necessary element of the combination.
Again, it is said that the real advance pointed out in the patent

is the use of the plate, G, beneath the box, H, and cast separately
from it; that the claim must be construed as including such a
plate, and, as the defendants do not have this plate, they do not
infringe. It is evident, however, that these arguments were pre-
sented to the court on the motion, and were decided adversely to
the defendants. The fact that in the defendants' fasteners the
plate, G, and the box, H, are produced in a single casting, and
not separately, as in complainant's structure, was held to be im·
material. So far as the construction of this claim is concerned,
the cause is substantially in the same situation that it was in when
the motion for an injunction was made. In such circumstances,
I think the former decision should be followed. It is true that
this rule has not always been adhered to in this circuit, but it is
thought that the rule is a wise and salutary one for the orderly
administration of equity jurisprudence, and especially so when it
is so easy to obtain a speedy review.
The question of patentability, and all other questions, were re-

served for final hearing. The claim, as above construed, is cal-
culated to give the patentee what he has invented, and nothing
more. His fastener is popular, it has long been ac-
quiesced in, and has suf'ident novelty and points of excellence
about it to support a patent.
The defense of public use and sale has not been sufficiently

established. The burden is upon the defendants to satisfy the
court that Taylor's fastener was publicly used prior to February
18, 1876. They have not done so. The witnesses called by the
defendants are, in many instances, proved to be unreliable as to
their dates, the presumptions are strongly against the defense, and
it is altogether unlikely that an experienced inventor like Taylor
would thus throwaway the fruits of his invention. The COtllt is
convinced that the defense has not been established by the requi·
site preponderance of testimony.
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No. ·255,122.
The patent to John H. Sessions, Jr., is concededly a very nar-

row· one. It introdJ]ces no new principle or mode .of, operation,
but)s confined to a clever method of forming and assembling the
parts of a trunk fastener. The claim is as follows: .
;'In a trunk fastener of the class substantially as is herein shown and

described, the plate and spring box cast in one piece, with the snap loop
receiving recesses, and the thin lugs by the side of said recesses, said lugs
being adapted to be bent for holding the snap loop in place, substantially as
described, and for the purpose specified."
Infringement is aQ-mitted. The defense is lack of novelty. The

device of this claim is an improvement over the Taylor construc-
tion. So much may be conCeded. But it is an exceedingly simple
improvement,-such a change as would seem to be within the
province of the skilled The patentee casts the box and
plate in'one piece instead of two, and holds the snap loop in place
by thin lugs, which are adapted to be bent down for this pur-
pose; but there was nothing novel abl)utthese features. The pat-
ent granted to Arnold for a tronk catch in June, 1878, shows a
very similar construetion. "The plate, A," says the patent, "is
also provided with lugs, c, c, on each side of the recess, at about
its center." It is true that these lugs are not shown as bent
down, but they can be bent down, and Uitting, among others,
showed the mechanic just how this could be done. Oonsidering
all that is shown in the prior art, and particularly the patents to
Arnold and Uitting, I am constrained to hold that this patent is
invalid for want of invention. .
The complainant is entitled to the usual decree on the second

claim of the Taylor Patent, but WithOlltcoStS.

HUMPHREYS HOMEOPATIDC MEDICINE CO. v. IDLTON.
(Circuit Court, S. D. New York. March 14, 1894.)

TRADE-MARKS-NuMERALS ApPLIED TO REMEDIES.
Numerals Used by a medicine company to identify specific remedies for

various ailments are, in effect, descriptive terms, and their use will not
be protected as a trade-mark.

In Equity. Bill by the Humphreys Homeopathic Medicine Com-
pany agai'Dist George W. Hilton to restrain the use of an alleged

Henry J.Homes (Alfred Taylor, of counsel), for plaintiff.
Wise &.Lichtenstein (Morris S. Wise and George L. Huntress, of

counsel), for defendant.

WALLACE, Circuit Judge. The complainant and its predecessors
in business have for many years manufactured, advertised, and
i'Jold homeopathic remedies, consisting of 35 specifics for various
ailments. They have advertised these remedies in various books


