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jured by reason of any defective appliances of which he did not
know, and the risk of which he did not assume, nor even proxi-
mately injured by any defective appliances whatever, but was, by
his own and the other undisputed evidence, directly and proxi-
mately injured 'by the unexpected backing of the train.
As to the negligence of the railroad in using cars with different

coupling appJiances, upon which the opinion lays some stress, and
as generally'beaclng on the case in hand, Kohn v. McNulta, 147 U. S.
238, 13 Sup. Ct. 298, is instrl1ctive, and can be read with interest.
I quote as follows:
"With respect to the merits of the case, the decision of the court was also

clearly correct. The was twenty-six years of age; he had been
working as a blacksmith for 'about six years before entering into the employ
of the defendant. He had been engaged in this work of coupling cars in the

yard for over two months before the accident, and was therefore
'familiar with the tracks and. cOndition of the yard, and not inexperienced
in the business. He claims that the Wabash freight cars, which constituted
by far the larger number of cars which passed through that yard, had none of
those deadwoods or bUmpers, but inasmu(fu as he had in fact seen and ccmpled
<:ars like the ones that caused..the accident, and that more than once, and as
tJ;1e deadwoods were obvious.. to anyone attempting to make the coupling.
and the danger from them apparent, it mu$t be held that it was one of the
rt$ks which he assumed In ente\'ing upon the: service. A rallroad company
Is guilty of no negligence in receiving into its yards, and passing over its
llne,ears, freight or. passenger, different from, those it itself owns and uses.
•. • • It is not pretended that these cars were out of repair, or in a de-
fective condition, but simply that they were constructed differently from the
Wabash cars in that they had double deadwoods or bumpers of unusual
length, to protect the drawbars. But all this was obvious to even a pass-
ing glance, and the risk which there was in coupling-such cars was apparent.
It required no special skill or knowledge to detect it. The intervener was
no boy, placed by the employer in a position of undisclosed danger, but a
mature man, doing the ordinary work which he had engaged to do. and
·whose risks in this respect were obvious to anyone. Under those circum·

he assumed the risk of such an accident as this, and no negligence
can be imputed to the employer."

CITY OF EVANSVILLE v. WOODBURY et al.
(Circuit Court of Appeals, Seventh Circuit. February 9, 1894.)

No. 37.
Ml1NICIPAT, CORPORATION-POWER TO ISSUE BONDS.

Under Act Ind. 1847. incorporating the city of Evansville. and authoriz-
ing the city "to bOlTOW. money for the use of the city," the city has
power to issue bonds for money so borrowed. Rallroad Co.- v. Evansville,
15 Ind. 395, followed.
In Error to the Circuit Court of the United States for the District

of Indiana.
Action by Theodore C. WoodbUry and others against the city of

upon interest coupons. Plaintiffs obtained judgment.
Defendant brings error.

defendants in error 1;>rought two actions lil-!Fainst the city of Evansville
upon certain coupons taJreu from purported bcmds of said city. Demur·
reI's to the cornplaints. were overruled. and the defendant below answered
In seyen paragraphs, consisting of general denial, allegations of want of au-
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thority to issue the bonds, and nonconformity with certain general funding
acts of the legislature, and denial of the plaintiffs' ownership. Demurrers were
sustained to the paragraphs of the answers except those 'of denial. Byagree-
ment of the parties, the actions were consolidated, and submitted to the court
for trial, and findings and judgment were thereupon in favor of the plaintiffs
below. The bonds In question are each denominated "redemption bond," are
negotiable in form, recite the issue under resolution of the common council
of date stated, and as under and virtue of the powers delegated by section
30 of the act of January 27, 1847, incorporating 8ai.d city, and state the pur-
poses of their issue. They are of'several series and dates, and further recite
authority and purpose as follows, respectively: (1) Of April I, 1876, under
resolution adopted December 14, 1875, series of $800,000 to redeem $300,000
"local improvement bonds;" (2) of February 1, 1881, under resolution
adopted January 24, 1881, series of $100,000 to redeem $100,000 "of said city's
bonds now outstanding;" (3) of April 15, 1878, under resolution adopted
March 25, 1878, series $100,000 to redeem $100,000 "of bonds of said city;"
(4) of June 1, 1877, under resolution adopted April 6, 1877, series of $100,000
to redeem $100,000 "of the bonds of said city." The defendants In error are
bona fide holders of the coupons in suit.
George A. Cunningham, for plaintiff in error.
A. W. Hatch and George A. Sanders, for defendants in error.
Before JENKINS, Circuit Judge, and BAKER and SEAMAN,

District Judges.

SEAMAN, District Judge (after stating the facts). There are
several assignments of error, but the only points made by them are-
First, that there is no power vested in the common council by the
ehartel' for the issue of either series of bonds; and, second, that the
eonditions of the indebtedness for which they were issued were not
within certain general funding statutes of Indiana, and certain re-
quirements of these statutes were not complied with. The bonds
-do not refer to the funding acts, and do not appear to have been
issued under them, and upon the view here taken this second point is
not material. The authority for the issue is rested upon section 30
of the act of 1847, incorporating the city of Evansville, and all argu-
ment in behalf of the plaintiff in error is directed against its exist-
ence in that section. Section 30 confers upon the common council
the control and management of the finances and property of the city,
ana power to make ordinances, rules, and regulations for certain pur-
poses, and on subjects enumerated in a number of clauses, among
which are (clause 40) to take stock in any chartered eompany for
making roads to said city, etc., and, where stock is taken, "to borrow
money and levy and collect a tax for payment of such stock;" (clause
41) "to borrow money for the use of the city of Evansville." The ques-
tion of the power conferred by this identical section of the charter
was before the supreme court of Indiana, and a decision ren-
dered, in 1860, prior to all the issues of bonds here in contro-
versy, and is found in Railroad Co. v. Evansville, 15 Ind. 395. It
arose out of bonds issued to pay for subscription to stock of a rail-
road. Construing the grant of power "to borrow money" for such
payment, contained in the above-cited fortieth clause, that court
held as follows:
"The city was expressly authorized to borrow money to pay for the stock

;subscribed. 'l'he power to borrow money necessarily implies the power to
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determiI!e the th:l1e of paymeI!t, an.d also the power to issue bonds or other
evidences oft)le lI!debtedness."
The opln.ion then adopts the following expression from Slack v.

Railroad .00., .13 B. Mon. 1, viz.:
"Moreover, the ftrst act under which the debt was created gave full power

to the county court to provide for its 'payment either by taxatioI! or by bol'-
rowiI!g the money, which of course implied the power. as it did the necessity,
of furnlshingsome evidence of indebtedness; and the court might doubtless
have issued the bonds of the county, in some form, to the lender."
It was the fortieth clause of this section which was there con-

strued, while the power to issue the bonds here presented must be
found in the forty-first clause. The language is the same in each,
authorizing "to ,borrow money;" in the one to pay for subscription,
and in the other "for the use of the city." There can be no dif-
. ference in the rule to be applied. The interpretation is of the stat-
utory language, and must be held equally applicable to both clauS€s.
A competent judicial construction of a statute enters into and
becomes a, part of it, as though it had been written in, so far, at
least, as contract rights accruing uIl,der it are concerned. Douglass v.
. County of Pike, 101 U. S. 677; Suth. St. Const. § 319. The bor-
rowing of money to pay outstanding indebtedness of the city was
clearly a borrowing for the use of the city; and, if this ruling of the
highest court of the state must govern here, the power to issue the
bonds is well shown. '],'hat decision appears to have remained
.undisturbed,and is in accord with the doctrine constantly held by
that court. Dill. Mun. Corp. § 119. It is worthy of note that the
supreme court of. the United States held directly the same construc-
tion upon a grant ofpower "to borrow money for any public pur·
pose" in Rogers v. Burlington, 3 Wall. 654, and Mitchell v. Burling-
. ton, 4 Wall. 270. These decisions were five and six years after
that in Indiana; and, although they appear to have been overruled
in recent years, they would constitute some justification, if any
:were needed, for reliance by purchasers upon the Indiana interpre-
tation. The federal courts have maintained a rule from their organ-
ization that in all cases depending upon a state statute they will
. adopt and follow the adjudications of the court of last resort in
the state in its construction,when that construction is well settled,
and withO\lt inquiry as to its original soundness. This rule is
founded upon respect for property rights, as well as of comity, and
had its early expression by Chief Justice Marshall, and has been
upheld by an unbroken line of decisions. Polk's Lessee v. Wendal,
9 Oranch, 87; Nesmith v. Shei1don, 7 How. 812; Fairfield v. County
of Gallatin, 100 U. S. 47; Douglass v. County of Pike, 101 U. S. 677.
Therefore, the recent d,ecisions in Merrill v. Monticello, 138 U.· S.
673, 11 Sup. Ct. 441, and Brenham v. Bank, 144 U. S. 173, 12 Sup.
Ct. 559, cited in behalf of plaintiff in error as decisive, are not appli-
cable. The rights of the holders of these bonds accrued under the
previous interpretations by the Indiana courts; and, while these
cases in the supreme court establish a rule for original construction,
they do not as to the bonds in suit. The judgment below is
affirmed.
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SCOTT et 81. v..SCRUGGS.
(Oircuft Court of Appeals, Fifth Circuit. February 27, 1894.)

No. 168.
PRINCIPAL AND SURETY-DIdCHARGE OF SURETY.

Where the holder of a note extends it at the request of one maker. and
without the knowledge 01" consent of the other, knowing at the time that
the latter maker merely signed the note as surety, the latter is relelUled
from his obligation, although the holder did not know of the relation be-
tween the two makers at the time the note was given.

In Error to the Circuit Court of the United States for the NoIlthern
Division of the Northern District of Alabama.
Action by Thomas M. Scruggs against John F. Scott and H. S.

.Freeman upon two promissory notes. Plaintiff obtained judgment.
Defendants bring error.
W. R. Francis, for plaintiffs in error.
John C. Eyster, for defendant in error.
Before PARDEE and McCORMICK, Circuit Judges.

PARDEE, Circuit Judge. This action was brought by Thomas
M. Scruggs, the defendant in error, against John F. Scott and H.
S. Freeman, the plaintiffs in error, to recover the 'sum of $2,601.65,
the amount of two promissory notes made by the defendants,
Scott and Freeman, dated the 4th day of January, 1890, and payable
six months after date, to the order of the plaintiff, Scruggs, at
the First National Bank of Decatur, Ala. The complaint also con-
tains a count for the same amount on an account stated on the
4th day of January, 1890, and a count for money loaned on the
same day. The defendant Scott pleaded the general issue. The
defendant Freeman, in answer to the whole complaint, in addi-
tion to "Never was indebted," pleaded that he signed the notes in
suit simply as a surety for the defendant Scott on a loan made
to him at that time by the plaintiff, Scruggs; that this. fact waff
well known to the plaintiff; that thereafter, and about the time
of maturity of the notes in suit, the plaintiff, Scruggs, by an agree-
ment made between him and the defendant Scott, without the
knowledge or consent of the defendant Freeman, for a valuable
consideration, extended the time of payment of the said notes,
and the repayment of the said loan, for a definite time; and that
the defendant Freeman was thereby discharged from liability as
such surety. Issue was joined on this answer, and the case was
tried on the 29th day of April, 1893, at the April term of the circuit
court, the defendant Freeman alone defending the action. The court
gave the general charge in favor of the plaintiff, and judgment
was rendered against both of the defendants for the sum of
$3,191.02. From this judgment the writ of error is taken.
An action had been brought before this, on those identical notes,

by the same plaintiff, Scruggs, against the same defendants, on
the 21st day of March, 1891, in the circuit court of Morgan county,
in the state of Alabama. The defendant Freeman interposed the

v.60F.no.5-46
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same defense as in the present action. On the trial the court gave
the general charge in favor of the plllintift, and judgment was ren-
dered ,again.st both of the defendants. . An appeal was taken from
this judgment to the supreme court of Alabama. The supreme
court reversed the judgment, and remanded the case to the Morgan

court for new trial. Scott v. Scruggs, 95 Ala.
383, 11 South. 215. At the November term, 1892, of the Morgan
countrcircmt court, when the case was called for a new trial, the
plaintiff took a voluntary nonsuit. thereafter, on De-
cember20, 1892, the present action was begun.
The undIsputed facts are that on May 23, 1889, Scott (one of the

defendants) applied to the defendant in error, Scruggs, for a loan of
$3,000. Scruggs told him that he had some money to lend, and asked
Scott what kind of security he could give him for it. Scott answered,
according to Scruggs, that he could give him "a note signed by him-
self and H. S. Freeman," or "his note with H. S. Freeman on it."
Scruggs agreed to let Scott have the money on these terms, and drew
up two $2,000, and the other for $1,000. .' Scott signed
these notes in Scruggs' office, and then took them out to get Free-
man's signature. He brought them back, signed by Freeman, and
delivered them to Scrqggs, who gave him the money (first deduct·
ing the interest) in two·checks, drawn payable to the order of
Scott, at his request. Freeman signed. these notes at his office, in
Decatur. He was not present when the notes were delivered to
Scruggs. . He never had any conversation with Scruggs about the
loan. The loan was not made for his benefit, and he did not, in
.any way, get any part of the money. A short time before these
notes became due, there were some communications between Scott
and Scruggs in reference to their payment. On the morning of
January 4, day on which the notes were
came to the office of the plai,ntiff, and told him that he could not
pay the notes. Scruggs asked pim how much he c()Uld pay. Scott
;said that he could pay $500 in cash, and would renew the notes for
the balance, and Scruggs. agreed to this. Scott then wanted the
notes drllwn up so that he could take them out, and get Freeman's
.signature, as he had done before. Scruggs refused to do this, and
insisted that Freeman should come to his office, and sign the notes
there, in his presence. Scott then went out to :find Freeman, but
could not find him at first, and finally made an appointment with
Scruggs to bring Freeman to his office at 4 o'clock that afternoon.
At that time, Scott and Freeman came to Scruggs' office. Scruggs
asked Scott whether he wanted the interest taken out of the
$500, or added to the notes, and Scott said he wanted it added
to the notes. Scruggs then told Mr. Percival to draw up the notes,
.adding the interest, which he did; and Scott and Freeman signed
these notes,-the notes in suit. Scott then delivered the new notes
to Scruggs, and paid him the $500 in cash; and Scruggs handed to
Scott the old notes, of May 23, 1889, from which Scott then tore
the signatures. ' Scott furnished the whole of the $500 paid to
Scruggs on January 4, 181:10, and Freeman did not furnish any part
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of it. A short time before the notes in suit fell due,-in Jul.r,
1890,-there was a correspondence between Scott and Scruggs as
to an e:rtenmon of the time of payment. As the result of this
correspondence, Scott paid Scruggs $104.06 for six months' interest
on the notes, in advance; and Scruggs, in consideration of this
payment, agreed to extend the time of payment for six months, to
January 4-7, 1891, and indorsed the payment of the interest on the
notes. All of this negotiation was by letter, and there was no
personal communication between the parties about it. Freema.n
did not know anything about this extension of the time of pay-
ment, nor did he consent to it in any way whatever. He did
not furnish any part of the $104.06 p3lid by Scott to Scruggs. Free-
man never heard anything about the notes in suit, after they were
executed, and says he thought they were paid, until about a week
before the beginning of the suit on them by the plaintiff in the
circuit court of Morgan county, Ala., on March 21, 1891. In addi-
tion to the foregoing undisputed facts, there was uncontradicted
evidence on the trial strongly tending to show that Scruggs, the
defendant in error, knew from the beginning, and continuously there-
after, that the relation between Scott and Freeman in regard to
the loan made to Scott, and in regard to the notes sued on, was that
of principal and surety. On the trial, and over the objections of
the defendant Freeman (plaintiff in error here), the court charged the
jury as follows:
"It Is not Important to Inquire what the relation or understnnding was be-

tween defendants, Scott and Freeman,-as to whether they were both mak-
ers, or that one was maker, and the other surety,-unless It is shown that
such knowledge and understanding was brought home to Scrugg-s, the other
party to the loan, at the time the notes were accepted by him for the loan
made, which was the consideration of the notes. The notes themselves are
in evidence, and, as they are written, the defendants are makers of the notes,
but that Is not conclusive against defendant Freeman. But the burden Is
upon him to show that the notes are not the true expression and understand-
ing between Scott and Scruggs at the time the notes were accepted by him
(Scruggs) in consideration of the loan. * * * If you shall find that the plea
of surety by the defendant Freeman is sustained by the proof, and that
there was a mere renewal of the old notes by the giving of the new, then you
will find the plea. sustained. and your verdict will be for defendant Freeman
on the notes in s1.1it. If, however, you shall find that the plalntiff accepted
the original notes for the loan without the knowledge that defendant Free-
man was upon the notes only as a surety for Scott, your verdict must be for
plaintiff, against both of the defendants. And even if you shall find that the
defendant Freeman was upon the first notes only as surety, and that Scruggs
accepted them for the loan, knowing that fact, still, if you find, what. took
place between the parties when the new notes were given, that it was the in-
tention of the parties that the old notes should be paid and discharged by the
giving of the new notes, then your verdict will be for the plaintiff, against both
defendants. There is another view of the case to which I call the attention of
the jury: If the contention of the defendant Freeman that the notes sued
on are mere renewals of the old notes, which were not paid and canceled by
the giving of the new notes, under the proof and instruction as to the law
which have just been given, then the old notes, which are here in evidence in
this case, being unpaid, and there being here a claim upon account stated in
plaintiff's complaint, the old notes are competent evidence in support of
such claim on account stated. It is not claimed that there is any such infinn-
ity in the old notes as is set up agaiflst the notes in suit; that is, that there
was any extension of the time of their payment without the knowledge and
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the defendanbFreeman. And, .therefore, if the j'lJiy, under the
pl'Q0fand .instructions giV'en, .1ind for the defendant Freeman on the p.otes in
suit, still, IUhe jury find that the notes areuot paid, then their verdict may
be upon the old notes 'tor tb:eamount found to be due;. agal'n.st both of de-
fendants. And, if this view· of the subject Is correct, it results in the gen-
eral charge that, If the jury believe all the evIdence, they. will find for the
plaintiff, against both defendants."
The record also shows that at the request of the plaintiff (de-

fendant in error here), and against the objections of the defendant
Freeman (plaintiff in error here), the court charged the jury as fol-
lows:
"In this case the plaintiff relies on counts In his complaint on the two notes

of the defendants dated January 4, 1890, and also on a count In his complaint
upon an account stated. The defendant Freeman pleads that he signed the
first two notes that are In evidence, of date May 23, 1889, as a surety, and
that the last two notes are mere renewals;· that they were not received In
payment of the first two notes; and that no consideration moved to him
(I:!'reeman) as to the last tW;(i) notes, and that he is only a surety on them;
and that,. plaintiff's time to the defendant, he (Freeman) is dis-
charged from liability on these notes. If this position be correct, and proved
to your satisfaction, and If 'it be also proved that Scruggs had knowledge of
the fa.el;.that Freeman was only a surety, these facts would discharge Free-
ruan, aslSUl'ety, upon the two notes last given. But, If these facts were true,
then tl:iefirst two notes, of date May 23, 1889, are unpaid;. and the plaintiff,
on the collDt in his complaint upon the stated account, would be entitled to
recover the amount of the first two notes, with interest thereon, less the
amounts shown to be paid to, Scruggs since the date of the first two notes,
and your verdict, for this &lum, would be against both defendants. If the
jury believe the evidence, their verdict should be for the plaintiff, against
both of the defendants."
Also, 'that the defendant Freeman (plaintiff in error here) re-

quested the court to charge as follows:
"If the jury find that the defendant Freeman signed the notes, which are

ilie foundation of this suit, solely as surety for the defendant Scott, and
that this fa,ct was known to the plaintiff at the time of the making of the
notes; and If the jury also find that the plaintiff, without the knowledge or
consent of the defendant Freeman, by an agreement between him and the
defendant Scott, for a valuable consideration, extended the time of the pay-
ment of the said notes for a definite tlme,-then the defendant Freeman is
discharged as a surety, and the verdict must be in favOi' of the defendant
Freeman,"
-Which was refused.
In our opinion, the trial court took an erroneous view of the

law of the case. The affirmative charge and the other instruc-
tions given should have been refused, and the charge asked for
by the defendant Freeman (plaintiff in error here), as given above,
with other charges requested by him, not necessary to repeat, should
have been given. Whether the notes sued on were mere renewals
of the notes given for the original loan, as we think they were
(see King v. Doane, 139 U. S. 166, 11 Sup. Ct. 465), or whether a
novation. took place,-the original notos being thus taken up, as
paid or otherwise satisfied,-is immaterial. It is also immaterial
at what time the creditor, Scruggs, was informed that Scott was
the principal, and Freeman the surety, provided such relationship
actually existed, and the informhtion was had or received by
Scruggs prior to the execution of the between him. and
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Scott, without the consent of Freeman, for the extension of the
time of payment. In Insurance Co. v. Hanford, 143 U. S. 187-191,
12 Sup. Ct. 437, the supreme court of the United States, by Mr.
Justice Gray, declared the law directly applicable, and which con·
troIs this case, as follows:
"The case is thus brought within the well-settled and familiar rule that if

a creditor, by positive contract with the principal debtor, and without the
consent of the surety, extends the time of payment by the principal debtor,
he thereby discharges the surety, because the creditor, by so giving time to
the principal, puts it out of the power of the surety to consider whether he
will have recourse to his remedy against the principal, and because the
surety cannot have the same remedy against the principal as he would have
had under the original contract; and it is for the surety, alone, to judge
whether his position is altered for the worse. 1 Spence, Eq. Jur. 638; Sam-
uell v. Howarth, 3 Mer. 272; Miller v. Stewart,9 Wheat. 680, 703. The rule
applies whenever the creditor gives time to the principal, knowing of the
relation of principal and surety, although he did not know of that relation
at the time of the original contract (Ewin v. Lancaster, 6 Best & S. 571;
Corporation v. Overend, 7 Ch. App. 142, and L. R. 7 H. L. 348; Wheat v.
Kendall, 6 N. H. 504; Guild v. Butler, 127 Mass. 386), or even if that relation
has been <.>reated since that time (Oakeley v. Pasheller, 4 Clark & F. 207,
233, 10 Bligh [N. S.] 548, 590; Colgrove v. Tallman, 67 N. Y. 95; Smith v.
Shelden, 35 Mich. 42),"
We are unable to see any force in the contention that as the

plaintiff has declared on the common counts, as well as specially
upon the notes, although the defense of the surety, Freeman, may
be good because of the contract extending the time of payment,
yet, as he contends that the original notes given for the loan were
simply renewed by giving the notes sued on, therefore the plaintiff
below (defendant in error here) can recover the amount of the old
notes as upon account stated. There was only one loan, and only
one debt. On that debt, Freeman was surety. If, by a contract
between the creditor and the principal, without his knowledge,
he was discharged as surety, he was discharged for the whole debt.
The argument offered in support of this contention would be equally
good if Freeman's defense had been payment, or even that he never
signed the renewal notes sued on. The authorities cited by de-
fendant in error in support of this contention are not all appli-
cable to the case in hand. The judgment of the circuit court
should be reversed, and the cause remanded, with instructions to
grant a new trial, and otherwise proceed as the law of the case
may require, and in conformity with the views herein expressed;
and it is so ordered.

OGDEN et al. v. UNITED STATES.
(Circuit Court of Appeals, Fifth Circuit. December 5, 1893.)

No. 75.
.ACTION ON CONTRACT-CONCLUSIVENESS OF ENGINEER'S DECISION.

Where a contract for work to be done for the United States provideR
that "the decision of the engineer officer in charge as to quality and
quantity shall be final, and he shall be the sole referee," a court will not
disturb the decision of such officer in the absence of fraud or such gross
error as would imply bad faith.


