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nor jurisdiction to inquire into the owrership of the property
attached, and the intervention of Shwartz & Sons naturally falls.

The judgment of the circuit court should be reversed, with costs
to be adjudged against the H. B. Claflin Company, and the cause
remanded, with instructions to dissolve the attachment against H.
Kern & Son at their costs, and as of date December 6, 1892, and
to dismiss the intervention of A. Shwartz & Sons at their costs,
but without prejudice to any right the defendants, H. Kern & Son,
or the syndic of the creditors of H. Kern & Son, insolvents, may
have in or to or arising out of the forthcoming bond given by inter-
veners in the case; and to otherwise proceed in the cause as law and
justice may seem to require, but not inconsistent with the views
expressed in this opinion, and it is so ordered.

POWELL v. UNITED STATES.
(Circuit Court, M. D. Alabama. February 19, 1894.)
' No. 89,

UNITED STATES MARSHALS—DEPUTIES—COMPENSATION—ACTION FOR.

Rev. St. c. 16, on the subject of fees, provides for fees to United States
marshals, but not for fees to deputies. Section 841 provides for & proper
allowance to their deputies, which “shall in no case exceed three-fourths
of the fees and emoluments received and payable for the services ren-
dered” by such deputies. Section 787 requires the marshal to execute
all precepts directed to him; and, in practice, the accounts of the dep-
uty for services rendered go into the account of the marshal as vouchers
for money paid out by him in the execution of process, and are so al-
lowed by the courts. Held, that a deputy marshal is not an officer of the
United States, and cannot maintain a suit against it for services rendered.

At Law. On demurrer. DPetition of John W. Powell to recover
of the United States compensation for services rendered by him as
a deputy marshal.

George H. Patrick, for petitioner.,
Henry D. Clayton, for the United States.

BRUCE, District Judge. The first question raised by the de-
murrer to the plaintiff’s petition is: Can a deputy marshal main-
tain a suit against the United States for compensation for services
rendered as such deputy marshal? The proposition of the counsel
of the government upon the demurrer is: That there is no privity
between the deputy marshal and the government, and that his rela-
tion, or rather his want of relation, to the government is such that,
whatever his relation to the marshal and his remedy against him
may be, he cannot maintain a suit for services rendered under an
appointment as deputy marshal against the government of the
United States. The petitioner, in reply to this view, brings to the
attention of the court the statutes bearing upon the subject, and in-
gists that these statutes show that the deputy marshal is, in con-
templation of the law, an officer of the United States; that his serv-
ices are rendered for the United States, are accepted by the United
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States, and'that the United Stedtes is therefore liable directly to him
for compensation for same, and under act of March 3, 1887, he can
maintain suit for his compensation, as he seeks to do in this case.

A brief examination of the statutes upon this subject is necessary.
The marshal appoints one or more deputies.. Rev. St. § 780. The
deputy takes oath of office, but does not give bond, as the marshal
does, to the United States. Section 783. The marshal is required
to attend the sittings of the courts, and to execute all lawful precepts
directed to him, and issued under the authority of the United States.
Rev. St § 787. Chapter 16, on the subject of fees, provides for mar-
shal’s fees, but not for fees to deputies. The marshal is the execu-
tive officer of the court, the precepts of the court are directed to
him, and he executes process himself in person, or through his depu-
ties. The deputy obtains the process from the marshal, executes it
in the name of the marshal, and so makes his return, and he is paid
for his services by the marshal. Section 841, Rev. St., provides
compensation for the marshal’ “and a proper allowance to his depu-
ties,” and says:

“The allowance to any deputy shall in no case exceed three fourths of
the fees and emoluments received or payable for the services rendered by

him, and may be reduced below.that rate by the atcorney-genexal whenever
the refurng show such rate to. he unreasonable.”

' With the limitation that he, the deputy marsha:'l i8 not to receive
more,than three-fourths of the fees received or payable for the serv-
ices rendered by him, he may have any contract with the marshal
for his compensation which they may see fit to make; but the fees
go to the marshal, whether earned by him in person or by deputy.
The accounts of the deputy for services rendered go into the account
of the marshal as vouchers for money paid out by him in the execu-
tion of process, and are so presented and allowed by the court, and
audited by the accounting officers of the treasury department at
"Washington. A system has grown up under the statutes for the
keeping, rendering, and aunditing of accounts of marshals, and of
other officers of the courts, and the act of March 3, 1887, did not
change this system. The act did not create new causes of action,
but only made the government suable upon existing causes of action,
and was not-intended to change the system of keeping the accounts
of this class of public officers. If the contention of the petitioner
-be correct, then accounts of every person, not only acting as deputy
marshal, but persons who had, for instance, furnished the marshal
teams and vehicles for transpdrtatlon to serve process, would have
a charge against the government, for which they could maintain
suit. The-clerks in the marsghal’s office, and all persons for whom
vouchers for moneys paid are presented by the marshal for allow-
ance, would all have claims: agalnst the government, for which
suit mwht ‘be maintained.

We have seen that the statute provides fees for the marshal, not
for: the.deputy, and it may be noted that in section 841 the lan-
-guage is:

“The allowance to any deputy shall in no case exceed three fourths of the
fees and emoluments received or payable for the services rendered by him.”



POWELL v, UNITFD STATES. 6389

Not that the fees are payable to the deputy; that is not the word
of the statute, and the language employed seems to exclude such
an idea. The most that can be said is that the deputy has an in-
terest in the fees of the marshal, and the limitation of three-fourths
to the deputy (one-fourth going to the marshal, doubtless in consid-
eration of his responsibility) may be reduced by the attorney-gen-
eral, showing that in contemplation of the law there can be no
severance or division of interest in the fees between the marshal
and his deputies for which each can severally make claim, but the
fees (the fees and emoluments of the office) go to the marshal, and
he is provided with an allowance from which he pays his deputies
for their services. It seems clear from a consideration of the stat-
utes on the subject, and the manner in which the accounts of the
marshal are made up and settled by the accounting officers of the
treasury department, that the deputy marshals are not employed
by the government, and have no contract, either express or implied,
with the United States in virtue of whlch they can maintain sult
for services rendered in the execution of process.

Passing now from the statutes to the decided cases, it does not
seem that any of them sustain the position here taken by the pe-
titioner. The case of U. 8. v. Strobach, 48 Fed. 902, is relied on to
show that a deputy marshal is an officer of the United States, but
the question there was as to whether he was indictable for the pres-
entation of a false account for services, and not the question in-
volved in this case. Even if a deputy marshal may in some sense
be called an officer of the United States, he is not a salaried officer,
and is paid not more than a fixed proportion of the fees of the mar-
shal earned by him, the deputy. The case of Fitzsimmons v. U. 8,
4 C. C, A. 589, 54 Fed. 812, relied on by the petitioner, was an ac-
tion by the United States against the marshal and the sureties on
his official bond, in which it was held that a “United States marshal,
in his character as a disbursing officer of the government, is not
entitled, as between himself and the government, to credit for un-
paid disbursements, or for services rendered and fees earned by his
deputies, unless he has paid for the same.”

Some other questions were passed upon in the case, but those are
not the questions in the case at bar at all, and there is nothing in
the opinion of the court that supports the contention of the peti-
tioner here. It is not deemed necessary to refer here to other cases
cited by the plaintiff’s counsel. The case seems to fall within the
influence of the general rule stated in Anson on Contracts, at page
774, thus: “A person who is not a party to a contract cannot be
included in the rights and liabilities which the contract creates, so
as to enable him to sue or be sued upon it.” The supreme court of
the United States said in the case of U. 8. v. Meigs, 95 U. 8. 748,
where the court was considering a claim of a deputy clerk of the
United States court: “It is very difficult to see how this deputy
clerk can be called an employe of the government at all.” 8o, in
the case at bar, it is difficult to see how a deputy marshal can be
called an employe of the government at all, or that he is more or
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other than an employe of the marshal. The counsel for the govern--
ment have cited many cases in support of their contention, among

which are: U. 8. v. Meigs, supra; U. 8. v. Driscoll, 96 U. 8. 422;

Wallace v. Douglass, 103 N. C. 19, 9 8. E. 453; Bollin v. Blythe, 46

Fed. 181, and other cases more or less in point; and the conclusion

reached is that a deputy marshal cannot maintain a suit against

the United States for services rendered. Other questions were

argued at the hearing, but it is not necessary to pass upon them in

this cagse. The demurrer of the government to the petition of the

plaintiff is sustained.
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HICKS et al. v. NATIONAL LIFE INS. CO.
(Circuit Court of Appeals, Second Circuit. February 27, 1894)
No. 70.

1. INSURANCE—CONTRACT—WHAT LAW GOVERNS.

A Vermont corporation did business as a life insurance company in
the state of New York, having an office and an agent in New York city.
A resident of New Jersey effected ingurance in such company by deliver-
ing, through his agent, an application to its general agent in New York,
and recelving the policy there from such general agent. Held, that the
contract of insurance was a New York contract, and subject to the laws
of that state as to forfeiture for nonpayment of premiums.

2. SAME—FORFPEITURE—NONPAYMENT OF PREMIUMS—NOTICE—TIME.

Laws N. Y. 1877, c¢. 321, prohibits the forfeiture of life insurance poli-
cies for nonpayment of the premiums when they fall due, unless the in-
surer shall mail to the assured a notice of the amount of the premium
due, with other particulars, in which case the policy shall be void for
failure to pay within 30 days after the notice is mailed, with a proviso
that the insurer may serve such a notice on the assured “at least thirty
days prior to the day when the premium is payable,” in which case
default on that day will avoid the policy, according to its conditions.
On November 2, 1891, an insurer mailed to one of its policy holders a
notice that his premium would be due December 2, 1891, and that non-
payment on that day would avoid his policy. Held, that the notice was
ineffectual, for the day of mailing is to be excluded, in the computation
of time, and hence it was not maliled 30 days prior to the day when
the premium fell due,

8. SAME—SURRENDER OF Porrcy.
’ An insurance policy had been pledged as collateral security for a loan.
After the death of the assured, his executors tendered to the creditor
- the amount of the loan, with interest, and demanded the policy. He
refused to deliver it up, and the insurer, with full knowledge of these
facts, procured a surrender of the policy from the creditor to itself.
Held, that the tender extinguished the creditor’s title to the policy; and,
as the insurer acquired by the surrender no greater rights than he had,
it is liable to an action at law on the policy by the representatives of
the assured.

In Error to the Circuit Court of the United States for the South-
ern District of New York.

Action by Horace L. Hicks and Henry W. Taft, executors of
Walter Rae, against the National Life Insurance Company. The
trial court directed a verdict for defendant, and the plaintiffs bring
error. :



