
676 FEDERAL REPORTER, vol. 60.

chrunge; be notified, and be given time and opportunity to point
out 1:1>' i;)le receivers any inequalityin schedules, or any inj'Q.$tice
which they may think will be done them by any proposed change
the rules and regulations. If, after such negotiation and con-

sUltatIon, the receivers and employes are unable to agree as to any
proposed rule, regulation, item, 'or items of the wage schedules pro-

the mattersO! difference be referred to the court for final
dete!'llill)ation. If thil1l' course' pursued, the result, in our judg-
ment, will be that after a full consultation and discussion of these
mattersjbetween the receivers and employes (meeting, as they will,
in a spiI'it of fairness upon both sides, determined to do the right
thing, existing cOi).di;tions), very little will be left to the deter-
mination ofthe court, to this matter. This course not
having been pursued in this instance, we deem it advisable to deny
the of the petition of, the '. recei",ers; and an, order to that ef·
fect will he entered in this district, and in the district of Wyo-
m.ing.' ,',

SHWARTZet Ill. v. H. B. OLAFLIN CO.
KERN et al. v. SAME.

(Oircul.t Court of 4;ppeals, Fifth Oircuit. December 23, 1893.)
No. 159.

1. DESCENT AND DrSTRmUTION-'-LIABILITY OF HEIRs-ABATEMENT.
Under Code Pr. La. art. 120, which declares that, upon death of a de-

fendantpending suit, the SUit'shall' not abate, but shall be e<intinued against
h18 by notice 9n them, but that, judgment can only be given
agaiJU\t for, Ais, ,of the Inheritance" It Is error to render
judgment tbe heirs in solido on service of notice, but without
appoorallce by them, or' entry of default against them, or submission to
a jury of any issue as'to their heirship and respomslbility.

2. ATTACHMENT-DISSOLUTr01lr-INsor,VENCY-FEDERAL COURTS.
Under Rev. St. U. S. §. 9sa, dec1aring that attachments in the federal

courts shall dissolved by any cause which would dissolve similar at-
tachments •. in the state courts, an attachment is dissolved in Louisiana
by an acce'vted cesSion of the attached property to creditors under the
insolvency 1,aws of that state. '

8. B..UIE-PLEADING. •
Such a dissolution of. an attachment maY be pleaded by the insolvents

and by interveners who, claim the attached property as purchasers prior
to the cession, as well as by the syndic.
In Error to the Circuit Court of the United States for the East·

ern District of Louisiana•
. Attachment by the H. B. Claflin Company against H. Kern &
Son. An intervention :was filed by A. Shwartz & Sons. Plaintiff
obtained a .personal judgment. Defendants and interveners bring
error.
Suit was brought by the H. B. Claflin Company against H. Kern & Son, in

the circuit court, of the Untted States, to recover $21,728, due the plaintifl' on
certain. notes. A writ of attachment issued, under Which the marshal seized
the stock' of goods in the store formerly occupied by defendants. Shwartz
& Sons were also made as' alleged debtors of Kern & Son. On
the 23d of 1892, the day after theseiztire, Shwartz & Sons filed a
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petition of intervention, claiming to be OWners of the goods seized, and, on
the day following, obtained a release of their property upon executing a forth-
coming bond in favor of the marshal in the sum of $35,000. They also made
answer to, the garnishment. On the 4th of March, Kern & Son filed au excep-
tion to the suit, alleging that they had been granted a respite by the state
court, and at the same time moved to dissolve the attachment. On the 5th,
H. B. Claflin Co. filed a general denial to the intervention of Shwartz & Sons,
coupled with a special allegation that the property seized was the property
of Kern & Son, and liable to be attached for their debts. The motion of
Kern & Son to dissolve the attachment, upon the issues then presented, was
tried by a jury, and the attachment sustained. On December 6, 1892, Shwartz
& Sons moved to dissolve the attachment on the ground that the defendant
had been adjudged insolvent by the state court, and on the 10th of December
supplemented this motion with another, referring to the cession of December
8, 1892. On December 6, Victor Mauberret, alleging himself to be provi·
sional syndic, moved to set aside the attachment for the same reason. The
court also on the same day gave judgment against Kern & Son for the amount
of the debt. On the 8th Kern & Son moved for a new trial, which wa"
granted on the 28th. Thereupon, all parties, by a stipulation dated January
10, 1893, waived trial by jury, and submitted the main cause, together with
the intervention of Shwartz & Sons, for trial by the coW-t. On the same day
H. B. Claflin Co. discontinued the garnishment proceedings against Shwartz &
Sons. On March 3, 1893, Kern & Son presented and asked leave to file a
motion to dissolve the attachment, setting up their adjudication as insolvents.
Leave to file was granted April 21st. The case then stood in this attitude;
At issue between the Claflin Company and Kern & Son as to the debt, and up-
on the motion to dissolve the attachment; at iSS11e between the Claflin Com.
pany and Shwartz & Sons on their intervention, and on their motion to. set
aside the attachment. Upon these issues the cause was tried before the
court, and submitted March 3, 1893. On March 10th following, the counsel
for plaintiff, in writing, suggested to the court that since the trial and sub-
mission of the cause Emile Kern, a membei' of the firm of H. Kern & Son, and
one of the defendants, had departed this life, as appeared by affidavit pre-
sented, and on further suggesting to the court that said Emile Kern dieq
intestate, that he was unmarried, and that his sale heirs were Henry Kern,
his father, and Henry Kern, his mother, and that they, being the heirs
of said deceased, should be made parties to the cause, it was ordered "that
Henry Kern and Mrs. Henry Kern be made parties hereto; that a duly-certi-
fied copy hereof be served upon them, and that whatever judgment be ren-
dered in this cause be rendered for or against said heirs representing said
Emile Kern;" and on the same day a copy of the said motion was served upon
both Mr. Henry Kern and Mrs. Henry Kern. but neither thereafter appeared
in said cause as heirs or representatives of Emile Kern, nor was any default
entered against them, nor any issues as to their said heirship and responsi.
bility in the case submitted to a jury. The court, upon consideration,
April 21, 1893, filed the. following docnment, headed "Opinion of Court,
Finding of Fact, and Conclusions of Law":

"Circuit Court of the United States, Eastern District of Louisiana.
"E. B. Claflin Co. v. H. Kern & Son (A. Shwartz & Sons, Interveners).

No. 12,059.
"Billings, Judge. On February 20, 1892, the following contract was entered

Into between the defendants and interveners:
" 'Agreement.

" 'This agreement, entered into this 20th day of Feb.• 1892, between H. Kern
& Son, of the first part, and A. Shwartz & Sons, of the second part, witI!ess-
eth: The said H. Kern & Son agree to sell to said A. Shwartz & Sons, who
bind themselves to purchase, the entire stock in trade, merchandise, fixtures,
and all the appurtenances of the dry-goods store, comer of Canal and Dau-
phine Sts., with no other exception than one iron safe, one desk, and one stove.
This sale is to be made on the following basis, viz.: First. All piece goods
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having over ten yards and aU other merchandise:upon which the cost price
shall be' marked to be taken at said Clost, less teli. per cent upon the. aggre-
gate amount. Second. All remnants or piece goods measuring less than ten
yards shall be taken at the selling price, less fifty' per cent upon the aggre-
gate amount Third. All piece goods' :ineasuring more than ten' yards and
other merchandise upon which the cost, price is not marked shall be taken at
the selling price, less twenty-five per cent upon the aggregate sum. Fourth.
The invoices fet"all goods in transit, purchased by said H. Kern & Son, shall
be turned over to the purchasers, who, upon delivery of said goods, shall
assume the amount of said invoices, and be responsible therefor. Fifth. All
the furniture, tools, and fixtures (save those above mentioned) shall be accept-
ed for the price ,of one thousand dollars. Sixth. In order to expedite the
ascertainment of the price of the within sale, the said parties of the first
and second parts shall put at once as many clerks as they may deem neces-
sary (satisfactory to both parties) to measure all unmeasured piece goods and
count' all other' merchandise; thereupon persons representing both parties
shall call off the said merchandise to others likewise representing both parties
(in such manner as complete fairness shall exist), who shall enter the mer-
chandise in books numbered alike, ac6py of which to belong to either party.
As soon as the entire stock shall have been thus entered, the parties of the
first and second part shall proceed, without unnecessary 'loss of time, to
the IL!lcertainment of the value of said stock of merchandise on the basis
above established, which value shall be thereupon paid in cash by said
A. Shwartz & Sons to said H. Kern & Son. Seventh. The book accounts
are not included in this sale, but shall remain the property of said H. Kern
& Son, and, for the purpose of facilitating the settlements of said firm and
the collections, they shall be allowed'the use of space within the building for
a reasonable time, free of' rent. Eighth. The said A. Shwartz & Sons shall
enter into immediate possession of the said stock of merchandise, and be
permitted to dispose of the same as they may deem best, after the said goods
shall have been duly entered as stiplllated in parag-raph sixth; nor shall any
delay In the ascertainment of the total of the amount of the present sale
delay the delivery of said goods to A. Shwartz & Sons. Ninth. The
lease to the building shall be transferred to said A. Shwartz & Sons by said
H. Kern & Son, who shall obtain the consent of the owner thereto. Tenth.
In order to bind the present sale and agreement, the said A. & Sons
have presently paid to 'the said H. Kern'& Son, who acknowledge the receipt
thereof, the sum of forty thousand dollars. It being well understood that in
the event the stock, etc., hereby sold showd be found, under the present agree-
ment, to be worth less than that sum, the said H. Kern & Son shall make
good the difference; likewise, showd the'said stock, etc.. be found to exceed
the amount herein paid, the said A. Shwartz & Sons shall pay said difference
to H. Kern & Son, as soon as ascertained, (Thirty-three words erased, nwl and
void.] At the moment of signing it was agreed that in case of disagreement,
In the carrying out of the present agreement, between the parties of the first
and second parts, the matter in difference shall be submitted to arbitration;
Henry Beer to act on the part of H. Kern & Son, and Gus. Lehman, Sr., to
act on the part of A. Shwartz & Sons,. these two to appoint an umpire, the
parties to abide by the award of the majority of the arbitrators.
"'Signed in presence of H. Kern & Son.
"'F. J. Dreyfous. Emile Kern.
"'G. Lehman. A. Shwartz & Sons.'

"The 20th of Februai'y fell on Saturday. At from half past seven to eight
a.. m. on Sunday morning, February 21st, the measuring and counting of the
merchandise commenced; it was continued during Sunday and into Monday.
The 'levy of the attachment by the marshal was made on Monday afternoon
between 2:15 and 2:30. As to the time ,when the measuring, counting, and
entering in the nine books duplicated. without the extension of the price,
were completed: On this issue, on the part of the interveners, 29 witnesses
were called. Nineteen testify that they, individually, completed their work.
before the time of the levy of the writ, one testifies that he does not remem-
ber the time, One testifies that his work was completed on 'Monday evening,
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or after the levy, four, who were not engaged in taking the Inventory, and
who were not there Sunday or Monday,· but reported Tuesday for work,
did not know of their own knowledge the time that the inventory was com-
pleted, but didn't see any inventorying going on in their department,
one testifies that the inventory was completed before the levy, and the two
Messrs. Shwartz's testimony is to the effect that, while the entries were not
entirely completed, there being some things left unfinished, the entries
were made before the levy. On the part of the plaintiff, 16 clerks testify
that they completed the measuring and the counting and entering not
till after the time of the levy, one testifies that he completed his work before
the levy, one testifies that the clerks were measuring and counting good!!
a.fter the levy, and two do not remember the time. The chief deputy mar-
shal testifies that the measuring was going on after the levy was made.
Another deputy testifies that they were unrolling goods and taking down
goods from the shelves and placing them on the counter. He says he
judges they were' measuring. A third deputy, who was not there Monday,
but was there Tuesday, does not testify as positively as the others, but saJ"
they were taking down goods from the shelves and putting them on the coun-
ter, but does not testify that on Tuesday they were counting Of measnring.
Capt. Donally, the United States marshal, testifies that Monday evening he
was at the store, and heard them quarreling and contending about the quan-
tity or measurement of goods. The senior Mr. Kern, one of the defendants,
testified that the measuring and the counting were concluded at 5 or 6 o'clock
Monday evening. It is to be observed that twenty-three witnesses testify
to the completion of the measuring and counting before the levy of the writ;
24 testify, to the contrary, that the levy was made before the counting or
measuring was finished. Of the 23 witnesses, 21 were clerks now in the em-
ploy of the interveners, and two were the interveners. Of the 24 witnesses
nine were in the employ of the defendants, eight were formerly, but not now,
in the employ of the interveners, two are now in the employ of the interven-
ers. four were. the' marshal and his deputies; the remaining one was the senior
defendant, Kern. This summary shows that the preponderance of testimony
is against the claim of the interveners, and in favor of that of the plaintiff,
and I find, as a fact, that the levy of the writ of attachment was made before
the measuring, counting, and entering, without extension of the price of the
goods, was completed. I find further, as facts, that on Saturday two checks,
amounting in the aggregate to $40,000, were delivered by the interveners to
the defendants as the estimated price of the whole stock of goods agreed to
be sold. That on Sunday morning the defendants delivered the keys of the
store to the interveners, who opened the store with them on Monday morning.
That on Monday, after the levy of the writ of the plaintiff, neither of the
two checks having been presented for payment, and not having been paid, an
agreement was entered Into between the interveners and the defendants that
the whole of the purchase price of the goods sold, except the twenty-five hun-
dred belonging to G. Lehman, should be deposited with and held by F. J.
Dreyfous in trust, to protect A. Shwartz & Sons from loss in case their title
to the stock of goods should not be maintained. That it appears from the evi-
dence that from this amount so deposited with Dreyfous, payments were made
on the drafts of the defendants, so that the amount was reduced to $27,415.-
56, down to May 2, 1892, and that subsequently this last amount was turned
over to W. S. Benedict, Esq., who received the same, and holds and has paid
a portion of the same, as appears from his statement:
.. 'The H. B. Claflin Co. v. H. Kern and Son et al. No. 12,059. U. S. Circuit

Court.
.. 'Statement of W. S. Benedict.

.. 'There was no written contract respecting the trust established by H.
Kern & Son, in view of the attachment, to protect A. Shwartz & Sons. The
check for $37,500, which has been offered in evidence, was held by F. J.
Dreyfoue; as trustee under this trust, and from its proceeds various payments
were made by H. Kern & Son down to May 2, 1892. Mr. Dreyfous, having
retired from the trust, the balance of $27,415.50 was turned over to me as
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tnoneyofH.Kern & Son, to beheld In mIst for the same purpose;"vfz. to
protec1;IA.: Shwartz & Sons from danger of double liablllty in the premises. .
"ByconseJ;lt of H. Kern & Son, the following sums ' '
wereplitd from the said fund of................ $27,415 56

viz;:, (1) Stenographer's fees ; $ 3G8 15
, , (2) J. A. Mercier, rent due by H. Kern & Son

, on the Canal street s'tore up to sale of
Feb. 20, 1892 ;'!. .• .. 7,083 33

, (3) P.' Roberts & B. Titche, attorneys of H.
Kern & Son.•••••....••• '. '.... ... ..•••.• 1,000 00 8,451 48

, Balance. • • • • • • . .•. . . . . . . • . . . . . • . . • . . • • • • •• •• $18,964 08
.. 'A balance of $18,500, funds of H. Kern & Son, is held by me under the

trust to protect A. Shwartz & Sons in the premises. The further balance of
$464.08 is also In my hands, less payments for disbursements incidental to
the trust." W. S. Benedict.'
"That It alao appears that the defendants, after their Insolvency, gave in-

formation as to this amount so held" su,rrendered by Mr. Dreyfous and Mr.
Benedict, to the insolvency court, and the terms ,and conditions upon which
it was deposited and held. ,The facts as to the defendants' adjudication as
insolvents and the proceedings in the insolvent court appear in the findings
of the court upon the motions for a new trial filed December 17, 1892, which
are adopted and made part of these findings. Upon these facts two ques-
tions for the peculiar arrangement as to the disposition of the
price of tHese goods, ahd laying that for the time being out of consideration,
would ,the sale have been complete? and would ,the title to the goods have
passed to the interveners? There had been a delivery symbolical and actual;
$4.0,000 had been given, in checks as the estimated price which was to be
ascertitiiJ,ed by measuring and counting, and the ,price increased or dimin-
ished, ,Jtttd paid 01.' returned, accordingly. I think, laying aside the consid-
eration of the agreement as to price, tI:1e case of Shuff v. Morgan, 9 Mart.
(La.) 592, il:l in substance this case. In each case there was a delivery, and
nothing remained to be q.one but the ascertainment of quantity. Articles
2458 and 2459 are but re-enactments of articles 6 and 7 under title 6, p. 346.
Code 1808. In the case of Shuff v.Morgan, the court that the rule

perllt domino was a general but not a universal one; that, with complete
title in the vendee, for him to run the risk of the destruction of the property
SOld was ()f ·the natlLI'e,but nO,t :>fthe essence, of the contract of sale, and
that'the reservation by the statute of the risk in the vendor did not prevent
the to the thing agreed to be sold passing to the vendor so as to pre-
vent a creditor of the vendor from making a valid attachment. There, is
nothing peculiar in the provision in the contract o,f sale,in this case. It was
in substMce the same as ii.1Shuff v. Morgan. The whole eft,ect of paragraph
8, when considered in connection with paragraph 6, is that the stock of
goods was 'sold, and the title, was vested in the vendQrs, the interveners.
There was to, be a tale of the goods to determine the exact amount of ,the
price. The case of Shuff v. Morgan was decided in the year 1824, and has
never been overruled or cal.led in question. So that,so far as concerns the
provision as to the tale, the property would have passed. There remains the
question as to what the court must say as to the effect Of the arrangement
about the price. The facts necessary to be considered are these: A debtor
is in failing circumstances; a sale of his whole stock of goods is made. ,The
consideration is $40,000. For this, amount, checks are given. Before the
checks are pald or presented,a creditor levies an attachment. By a secret
agreement the Seller and the purchaser, the whole price ($40,000)
is placed in trust in the hands of a third person to indemnify the purchaser
against ,loss by service of the attachment. The legal effect of such a quali·
fication of an agreement to sell is to subordinate the question of who shall
receive the consideration to the question as to the validity of the sale. The
trustee holds in trust for the vendor in case the sale shall' be held to
be valid; and for the vendee in case it shall be held to be void, and it
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Is a secret trust. In the eyes of the creditors the property has been placed
beyond the reach of the creditors by the sale; by this secret trust the
consideration for the sale also· is placed beyond their reach. It is a sale
if the attachment is defeated, and no sale if it is maintained. To render a
sale valid there must be price. That price cannot conditionally belong to
the purchaser. Nor can the indications of a payment be held out which are
not according to fact, when the necessary effect of such indications must
be to baffle the creditors of the vendor. I think such a transaction, before
the checks have been paid, ingrafts onto the sale a qualification which
becomes a part of the original agreement of sale, and characterizes it pre-
cisely as if it had been made along with it, and that courts must declare
a transaction with such a feature invalld and ineffectual to defeat the right,;
of the attaching creditor to the extent of his attachment. The conclusions
of law from the facts abOve found are: (1) That the attachment was disc
solved by the insolvency proceedings in which the defendants made, and
the proper court accepted, a surrender, of all their property. Section 933,
Rev. St., 9 Sta.t. 213, 214, especially the intent and meaning of the statute as
shown in the title and as declared in the body of the act. (2) That the plain-
tiffs have and recover against the defendants $21,728.00, with interest as
prayed for in their petition, and their entire costs in the cause and upon the
attachment up to the time of the surrender, without any lien or privilege
resulting from the attachment. (3) That the intervention of A. Shwartz&
Sons be dismissed, and that they pay the costs of the intervention. The
court finds as further facts, as follows: That Monday, February 22, 1892,
was a legal holiday, and, under the state law, the banks in New Orleans
were closed. Also, that the interveners' 'store on the corner of Bourbon and
Canal streets was burned on the 17th of February, 1892, and that they were
seeking for another store and stock of goods to continue their business and
employ their clerks.

"[Signed] Edward C. Billings, Judge."
Upon this opinion, findings, and conclusions of law, formal judgment was

rendered the same day in favor of H. B. Claflin Co., plaintiffs, against H. Kern
& Son, and in solido against Henry Kern and against the legal heirs and
representatives of Emile Kern, made parties in this cause, in the full and
entire sum of $21,722, with interest, etc. This judgment gave no privilege
upon the goods attached, but contained the following special clause: "It is
further ordered, adjudged, and decreed, for the reasons assigned in the opin-
ion of the court filed this day, that the agreement of February 20, 1892, here-
in, did not transfer to the interven<lrs, A. Shwartz & Sons, the property at-
tached, so as to affect the rights of plaintiffs as attaching creditors of the
defendants herein, and that the said intervention be, and the same is hereby,
dismissed at interveners' cost." The November term of the circuit court
ended April 22, 1893, the day said judgment was signed. But on the2d
day of May, the circuit judge made and filed additional findings of fact. The
record shows that these additional findings were made at the request of coun-
sel for H. B. Claflin Co. and against the objections of Shwartz & Sons at the
time the writ of error in this case was applied for, and that the filing of them
was dUly excepted to by Shwartz & Sons. H. Kern & Son, Hl'llI'Y Kern and Mrs.
Henry Kern, and Shwartz & Sons have brought the case here by writs of
error. The errors assigned by Shwartz & Sons are as follows: "(1) The
court, having found, as a matter of fact and as a conclusion of law, that the
attachment issued herein was set aside and dissolved by the insolvency and
cession of the defendants in the cause, under the insolvent laws of Loui-
siana, In the state court, (No. 33,424, civil district court, parish of Orleans,) on
the 8th of December, 1892, erred in proceeding to adjudicate on the title of
the interveners to the property seized under the said procesS! of attachment.
(2) The court, having found the attachment herein was set aside and dis-
solved December 8, 1892, erred in not directing the delivery of the property
attached to the interveners, from whose possession it was taken. (3) The
court, having found as a matter of fact and law that the attachment herein
was dissolved and set aside December 8, 1892, erred in assuming to
on the title of interveners to the property which had been. seized under said
attachl1:lent, when there was no longer any Issue remaining in the cause as to
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such title. (4) The coUrt erred In decreemg that the sale of their stock of
merchandise, and the delivery thereof; by the defendants, H. Kern & Son.
to thEl Intervenel'9, A. 'Shwartz & Sons,' did nort vest the title thereto in said
Interveners; and the court erred in dismissing their intervention. (5) The
court erred In decreeing that the agi'eementof February 20, 1892, herein,
did not transfer to the Interveners the property attached so as to affect the
rights of the plaintiffs as attaching creditors of the defendants herein. (6)
On the facts found and conclusions stated by the court, and the motions
pending In the record, thEl court erred In not formally decreeing in the judg-
ment that the attaChment was dissolved and set aside December 8, 1892, by the
insolVency and cession of the defendants in the cause in the civil district
court for the parish of Orleans, No. 33,424. (7) The finqing of facts having
been made, and the judgment therein having been rendered on the 21st day
of April, 1893, and signed on the 22d day of April, 1893. at and during the
November term of the circuit court, which expired on the22d day of April, 1893.
the court erred in amending said finding of facts, and in finding additional
facts, against the objections of the interveners, after said term had passed,
and ol.'derlng the safne to be filed at the April term 'following, to wit, on
the 2dday of May, 1893." '
The errors assigned by H. Kern & Son and Henry Kern and Mrs. Henry Kern

are as follows: "(I) The oourt erred in rendering any judgment against Mrs.
Henrytrern and against, Henry Kern, as: heirs of Emile Kern, or as legal
representatives of Emile Kern, inasmUllh as they were; as such heirs, never
made parties to these proceedings. (2) The court erred In rendering any
judgment against said Mrs. H. Kern, as heir or legal representative of said
EmlIeKern, because there were no proceedings conducted contradictorily
wlthher In this cause.' ,(8) The court eri"ed In rendering judgment a,gainst
said H.Kern and Mrs. H. Kern as ODe of, the heirs 01' legal representatives
of Emile Kern, because no evidence whatever was otrered,' nor is there any
evidenCE! whatever in the record, to show or establish that said Mrs. Kern
Is the MIl' 01' one of heirs of said Emile Kern, or that she is the legal
representative of said Emile Kern, or has In any m,anner accepted his suc-
cession. (4) The court erred In rendering judgment against said Mrs. Henry
Kern, as heir or legal representative of Kern, because plaintiff does
not allege that she is the succession representative ot Emile Kern, or that
she has. accepted his succession. (5) The court et"red in rendering judgment
against said Mrs. H. Kern in solido with II. Kern & Son and H. Kern and
Emile K:ern, because, if sued as the heir, 'she could under no circumstltnces
be condemned for more than her virile share. (6) '!'he court erred in ren-
dering a judgment against said Mrs. H. Kern as heir or legal representative
of Emile Kern, bBcause she could, lmder no circumstances, be responsible
for more than a virile share, and there is no evidence to show the number of
beirs. (7) The court erred In rendering any judgment against Mrs. H. Kern
as heir or legal representative of Emile Kern, because no jury was impaneled
to render a verdict, nor did she appear in said cause, nor was there any
waiver of any jury. (8) The court erred In renderlngany judgment in the
cause, either agaInst the said Mrs; Kern or against the firm of H. Kern &
Son,by reason of the fa,llure to make the succession of said Emile Kern,

legai representatives of said Emile Kern, parties; and, by reason
of the failure of the plaintiff to procure a waiver of a jurY, in consequence
the.reof the entire judgment Is a nullity."

W.W. Howe, S. S. Prentiss, W. S. Benedict, John D. Rouse,
and William Grant, for Shwartz & Sons.
Percy Roberts and Bernard Titche, for Kern & Son.
H. L.Lazarus, I. D. Moore, and J. N. Luce, for H. B. Claflin Co.
Before pARDEE and McCORMICK, Circuit Judges, and LOCKE,

District Judge.

PARDEE, Circuit Judge (after stating the facts). Although the
record is SO voluminous and, according to the brief and argument$
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submitted, it is bristling with points of law, novel and otherwise,
we find it necessary to consider two questions only.
1. Henry Kern and Mrs. Henry Kern complain of a judgment

against them as the legal heirs and r(!presentatives of Emile Kern,
condemning them in solido to pay the claim of Claflin & Co. against
Henry Kern & Son, when, as the record shows, they have had no
day in court, no default entered against them, nor the verdict of
any jury holding them liable. It appears they were brought into
the case after hearing and submission upon an assertion that they
were the sole heirs of Emile Kern, deceased, and by n<Yt:ice only
that they were made parties to the cause, and that any judgment
rendered in the case should be rendered for or against them as
heirs representing Emile Kern. Article 120 of the Code of Prac-
tice of Louisiana contains provisions as follows:
"If one against whom there WIUl a cause of action die leaving one heir only,

the suit shall be carried on against such heir IUl It would have been agalm,t
the deceased. If the suit had alrendy been brought against the deceased and
be bad not answered, It sball not be Interrupted, but It shall be continued
against tbe heir by· a mere citation or notice served on him to that effect
within the delay for original citations according as the distance may be from
'his domicile to the court wbere the action has been brougbt. If, on the con-
trary, tbe decelUled have two or more heirs the plaintiff may proceed per-
sonallJ' against each of them for the share which he inherits, if that share be
sufficiently known and ascertained by an Inventory or partition, otherwise
they can only be sued eacb for a virile portion, that Is to say for an equal
part of the debt dividing it in as many parts as tbere are heirs. If tbe suit
had already been commenced against the deceased it shall be continued
against bis several heirs by citing each of them separately as if there were
only one; but judgment can only be given personally against each for his
hereditary share or virile portion, as above provided."

In the case in hand, the last provision quoted applies. Under
that provision it was necessary to have cited each of the heirs of
Emile Kern to answer the demand against them as heirs and legal
representativel'l of Emile Kern, giving them, and each of them, an
opportunity to admit or deny heirship, or to make any other de-
fense personal to Emile Kern, deceased, or to themselves, which
the case might warrant. This appears perfectly clear, as the law
of Louisiana is well settled that the heirs are not liable for the
debts of their ancestor unless they shall accept his succession. It
is also clear, from the provisions referred to, and other articles of
the Louisiana Code of Practice, as well as the Civil Code of Lou-
isiana, that judgment can only be given against heirs when found
liable for the debts of their ancestors for their virile portions. See
Code Pro La. art. 113; Civ. Code, arts. 1426, 1427. The judgment
complained of is erroneous, both because the parties condemned
did not have their day in court, and because they were condemned
beyond the limits allowed by law, if liable at all.
2. The case shows that after the attachment sued out in this

case against Henry Kern & Son, and before final trial and judg-
ment, the said Henry Kern & Son made a voluntary cession of
their, property to their creditors under the insolvency laws of Lou-
isiana, that this voluntary cession prior to final trial and judgment
was brought to the attention of the court by suitable
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both by & Sons, interveners, and by Henry Kern &
Son, defendants, and thus the qnestion is fairly presented on the
record as to tb:e proper disposition of the attachment issued in the
case: Authority to issue attachments in common-law causes in
the circuit courts of the United States is foUnd in section 915 of
the ,Revised Statutes, which reads as follows:
"In common law Causes in the circuit and district courts the plaintiff shall

be entitled to slmnar remedies, by attachment' or other process,againSt the
property of tlle .defendant, which are now provided by the laws of the state
in which such court is held for the, courts thereof; and such circuit or district
courts ,may, . t'!me to time, by ,general rules, adQpt such state. laws as
may be in force in 'the states where they are held in relation to atachments
s;ndother provided, that similar preliminary affidavits or proofs,
andsimilarseeurity, as required by!such state laws, shall be tlrst;furnished
by the party seeking such or other remedy.". .

Were this. section staading alone on the subject, a very strong
argument could be made that, in thel'\tate

of Lqti,isiana are affected after issuance by matters arising
other laiws of state, the c;ircuit conrts would be bound

to give the same effect to such matters as would be given them
in' the courts 'of the sta«Fin similar cases, and therefore that,

an attachment would be stayed or dissolved by a subse-
under the. insolvent laws prior to final judgment in

the state courts, the same effect would necessarily follow in the
circuit courts of the United States. To make the matter clear,
however, that such effect is to be given, the act entitled "An act
to make which are made nnder process issuing from
the courts of the United States conform to the laws regulating
such attachments in the courts of the states," approved March
14, 1848 (9 Stat. 214, and now substantially embodied in section
933 ofllie Revised Statntes), was enacted. That statute is as fol-
lows: .
i'That whenever, upon process instituted in any of the courts of the United

States, property shall hereafter be attached to satisfy such judgment as
may be recovered by the plaintiff in such process, and any contingency oe-

which, according to the laws of a state, such attachment would be
dissolved upon like process pending in, or returnable to, the state' courts,
then such attachment or attachments made upon process issuing from, 01'
pending in, the. courts of the United states within such state shall be dis-
solved, the Intent and meaning of this nct being to place such attachments
in .the courts of, the sta.tesand the United States upon the same footing:
provided, that nothing herein containedsllall interfere with any existing or
fUture law giving priority in payments of debts to the United States."
From this it is perfectly clear that attachments sued out of the

circuit courts of the United States are placed upon the same foot-
ing with regard to all incidents thereto as like cases in the courts
of the state. It is well settled ill Louisiana that attachments
issued in civil cases give rise to no lien prior to final judgment, and
the law of Louisiana is that, when there is a cession to creditors
under the insolvency laws of the state, the court accepting the ces·
sion shall order all proceedings, as well against the person as
against the property of the debtor, to be stayed, and that, after
such cession and acceptance, all of the property of the insolvent
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debtor mentioned in the schedule shall be fully vested in the cred-
itors (see sections 1790, 1791,. Rev. St. La.); and, further, that all
suits which may have been brought anterior to the failure shall
be transferred to the court in which the insolvent debtor shall
have presented his schedule, and shall be continued against his
syndic. See Id. § 1816. The uniform construction of these laws
in the courts of the state of Louisiana is to the effect that all attach·
ments issued against the property of a debtor who thereafter
makes a cession of his property under the insolvent laws are by
operation of law perpetually stayed. See 1 Hen. La. Dig. ''In-
solvency," pt. 4, pp. 686-688, and cases there cited.
The question involved here was presented to the circuit court of

the United States for the eastern district of Louisiana in the case
of Lafollye v. Carriere, 24 Fed. 346. It was there held-the circuit
and district judges concurring-that the effect of the cession and
proceedings thereon under the insolvent laws of Louisiana was to
stay and practically dissolve all attachments then issued against
the surrendering debtor, and against all property surrendered in
the state court by the direct operation of the state laws, and in
the national courts by the force of section 933, Rev. St. The same
. question was presented to the supreme court in the case of Tua
v. Carriere, 117 U. S. 201, 6 Sup. Ct. 565, and that conrt said,
through Mr. Justice Woods:
"It is not disputed that if the insolvent law of LQuisiana was a valid law,

and the surrender made by the surviving partuers of the dissolved firm of
A. Carriere & Sons was a valid surrender of the effects of the firm, the at-
tachment of the plaintiff was rightfully dissolved. For, under the law of
LoUisiana, the effect of a cession of property by an insolvent person is to
dissolve all attachments which have not matured into judgments. Code PI'.
art. 724; Hanna v. His Creditors, 12 Mart. (La.) 32; Fisher v. Vose, 3 Rob.
(La.) 457; Collins v. Duffy, 7 La. Ann. 39. And, by section 933 ·of the
Revised Statutes of the United States, an attachment of property upon pro-
cess instituted in any court of the United States is dissolved when any con-
tingency occurs by which, according to the law of the state where the court
is held, such attachment would be dissolved upon the process instituted in
the courts of said state."
The opinions in these well considered and adjudicated cases in

the circuit and supreme courts of the United States, which WOllJd
ordinarily settle the matter, are attacked with much plausibility
by the defendants in error (Tua v. Carriere, as obiter) urging that,
as a matter of fact and law, attachments sued out of the courts of
Louisiana, and not merged in final judgments, are not dissolved by
operation of law, but merely stayed in the courts of the state when
the debtor makes a voluntary cession under the insolvent laws
of Louisiana, and the proper proceedings are had and the proper
orders are made in the couct accepting the cession. This conten-
tion was presented to the learned judge of the circuit couct, who
disposed of it, in his opinion on the motions for a new trial and
for dissolving the attachment (which opinion was made by reference
to part of the "Opinion, Findings of FactI and Conclusions of Law"
found in the transcript), as follows:
"But it is urged on the part of the plaintifl', there is no provision of the

Louisiana law which dissolves the attachment and destroys the lien; that the
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obstacle to tbeattachment in the state court is that the suit of the attaching
ereditor is stayed" an4 he b,as an attachment, but he Is simply prevented from
-enforcing it, thlltthere is no sv.ch obllqtcle in tbe United States courts,
reason of their being' est!tblisbed under atlistinct sovereignty, and that here
the creditor, baving no sucb impediment, 'can proceed and make his inchoate
,or conditional lien or privilege absolute. The answer to this is the statute.
By its declared iD,tent, the creditor with an attachment in the United States
court must be puton the same footing with the creditor with an attachment
in the courts of the state. In these last the creditor's attachment is perpet-
ually stayed. It follows that somehow in the courts of the United States it
must be also rendered inoperative, and, since the creditor here may proceed to
judgment in order to prevent the inequality which the object of the statute
was to prevent, he must proceed here with. the attachment dissolved. In
other words, it. is only by dissolving the attachment In this court that the
equality of rights of the creditOrS ean be preserved."
,With these ,views we entirely concur.
Defendants in error further contend that neither the interveners,

Shwartz & Sons, nor the defendants, Henry Kern & Son, have any
interest or righit to suggest or plead the insolvency proceedings,
and, that no syndic representing the creditors of Henry Kern &
Son (Which syndic, it is said, is the real party in interest) has ap-

in the case. This contention was sustained in the lower
courts so far as the defendants, H. Kern & Son, were concerned"
but rejected to the interveners, "because the said interveners
were parties to the cause, and have an interest in the dissolution
of sufficient to·make them parties to the litigationor this' qtiestion." It clear that if the rights of the inter·
veners are favorably affected ..01' determined by any tact outside of
the record, they must have a clear right to plead such fact. As
toR.. Kern & SQn,defendants in the court below, the reason given
whyJhey shoulq' not be allowed to plead a fact which would defeat
an attachmen1;.,;run against them is that, by reason of their insol-
vency in the state court, they are civilly dead. As the plaintiffs
in the court below are demanding a judgment against H. Kern
& Son, and this notwithstanding the well-Imown, insolvency pro-
ceedings of the state court, we think they are not in a position to
mainta,in, n()1' can we agree, that Henry. Kern & Son are civiliter
mortuis. Aside from all this, it is to be noticed that the insol-
vency proceedings ie the 'state court .were called to the attention
of the court by the intervention of the provisional syndic, and that,
although the said. provisional syndic has since disappeared from the
case, he has left of record in the cause, beyond dispute, the fact that,
prior .to the finlll trial an<J. judgment in the court below, Henry
Kern & Son did make a cession under the insolvency laws of Loui-
sialla which waS accepted in the 'Proper court of the state. The
firiJt conclusion,'lof law found by the circuit court is that the attach·

was by the i,nsolvency proceedings in which the
and the proper court accepted, a surrender of all

their property, .. It is apparent that the omission to carry this
conclusion, into the judgment so as to make it effective was inad·
. vertent, and should be in the judgment given in this
court. The attachment dissolved, the court has neitber interest
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nor jurisdiction to inquire into the owliership of· the property
attached, and the intervention of Shwartz & Sons naturally falls.
The judgment of the circuit court should be reversed, with costs

to be adjudged against the H. B. Claflin Compan;y, and the cause
remanded, with instructions to dissolve the attachment against H.
Kern & Son at their coErts, and as of date December 6, 1892, and
to dismiss the intervention of A. Shwartz & Sons at their costs,
but without prejudice to any right the defendants, H. Kern & Son,
or the syndic of the creditors of H. Kern & Son, insolvents, may
have in or to or arising out of the forthcoming bond given by inter-
veners in the case; and to otherwise proceed in the cause as law and
justice may seem to require, but not inconsistent with the views
expressed in this opinion, and it is so ordered.

POWELL v. UNITED STATES.
(Circuit Court, M. D. Alabama. February 19, 1894.)

No. 89.
UNITED STATES MARSHALB-DEPUTIES-COMPENSATION-AcTION FOR.

Rev. St. c. 16, on the subject of fees, provides for fees to United States
marshals, but not for .fees to deputies. Section 841 provides for a proper
allowance to their deputies, which "shall in no case exceed three-fourths
of the fees and emoluments received and payable for the services ren-
dered" by such deputies. Section 787 requires the marshal to execute
all precepts directed to him; and, in practice, the accounts of the dep-
uty for services rendered go into the account of the marshal as vouchers
for money paid out by him in the execution of process, and are so al-
lowed by the courts. Held, that a deputy marshal is not an officer of the
United States, and cannot maintain a suit against it for services rendered.

At Law. On demurrer. Petition of John W. Powell to recover
of the United States compensation for services rendered by him as
a deputy marshal.
George H. Patrick, for petitioner.
Henry D. Clayton, for the United States.

BRUCE, District Judge. The first question raised by the de-
murrer to the plaintiff's petition is: Can a deputy marshal main-
tain a suit against the United States for compensation for services
rendered as such deputy marshal? The proposition of the counsel
of the government upon the demurrer is: That there is no privity
between the deputy marshal and the government, and that his rela-
tion, or rather his want of relation, to the government is such that,
whatever his relation to the marshal and his remedy against him
may be, he cannot maintain a suit for services rendered under an
appointment as deputy marshal against the government of the
United States. The petitioner, in reply to this view, brings to the
attention of the court the statutes bearing upon the subject, and in-
sists that these statutes show that the deputy marshal is, in con-
templation of the law, an officer of the United States; that his serv-
ices are rendered for the United States, are accepted by the United


