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within reach of the vessel's tackles, and after that the responsibility
rests'withthe ship.
It is' urged that, if the lumber is found to be broken or split

when delivered from the vessel to the purchaser, the purchaser
generally makes reclamaJtion on the shipper, and that it is difficult
to prove that the defect· is the result of careleE!8 stowage, and the
shipper generally has to suffer the loss. This may be a good rea·
son Why the shippers should endeavor to control the nomination
of the stevedore; and, if it is sufficiently important, they can ac·
complish it by insisting that the purchaser of the lumber shall
stipulate in the charter party that the vessel shall employ the
shipper's stevedore, or anyone saJtisfactory to him. This is a
very usual stipulation, and is found in nearly all foreign charter
parties. The charterers having failed to have inserted in the char-
ter party a stipulation that the stevedore should be satisfactory to
the charterers or the shippers, they cannot now have the same bene·
fit as if the provision had been inserted. Culliford v. Gomila, 128
U. 13.135-158,9 Sup. Ct. 50. The case comes to this: The respond·
ent, who chartered the schooner, contracted to furnish her at Sa'
vannah with a full and complete cargo of lumber. The lumber was
tendered, but with a condition annexed which was not warranted by
the charter party, nor by any usage of the port. It was, in fact, re-
fused, unless the master would submit to a requirement which was
not in the charter party, or sanctioned by usage. The master having
already, in good faith, contracted with a competent stevedore se·
lected by himself, he could not be compelled to dismiss that steve-
dore, as a condition of the cargo being furnished to him. There
was therefore a refusal to furnish the cargo in compliance with
the stipulation of the charter party, and the master was not obliged
to accept it with the condition annexed to the offer. Hudson v. Hill,
43 L. J. O. P. 273. In my judgment, the libelants are entitled to
recover from the respondent the loss of freight upon the recharter
at a less rate, and damages for the delay caused by the failure to
furnish cargo.

KNOTI' v. ONE HVNDRED BALES OF RAGS.
(District Court, D. New Jersey. March 3, 1894.)

1. SHIPPING-BILL OF LADING-LIGHTERAGE CHARGES.
A blll ot lading ot certain rags provided for dallvery from the ship's

deck to consignees, who were to be ready to receive the same "slmul·
taneously with the ship's being ready to unload" them. In default there-
of, the master was authorized to "land, warehouse, or place them in
lighter, w,ithout notice." The consignees, though notified, did not ap-
pear, to receive the rags; and, as the health regulations of the port for-
.bade landing them on the doCk, the master placed them in lighters, from
which they were transferred, atter Bome delay, to a warehouse. Held,
that the master's action was justified by the bill of lading, and the goods
were thenceforth at the risk and care of the consignees. •

2. OF CONSIGNEES.
When, several days later, the consignees appeared and claimed the

rags, they objected to the lighterage expenses; and finally the
ship's agent sent the rags to a warehouse, where the cha,rges were much
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less than on the lighter. The consignees afterwards objected' to the
lighterage expenses, as excessive; claiming that the goods should have
been sent to the warehouse immediately, so as to reduce the expense to a
mInimum. It appeared, however, that it was necessary to obtain permits
trom otlicials for removal and storage, which required some time.
Held, that as it was the duty of the consignees to attend to these details,
lLIld having chosen to leave them to others, they could not complain of
the delay.

This is a libel in rem filed by James Knott against 100 bales of
rags under a bill of lading, to recover lighterage and other charges.
Convers & Kirlin, for libelant.
Leavitt, Wood & Keith, and Albert H. Atterbury, for claimant.

GREEN, District Judge. In March, 1893, the steamship Span·
ish Prince arrived at the port of New York from Leghorn with a
general cargo, consisting, among other things, of 100 bales of rags
consigned to I. B. Moore & Co., or to their assigns, under a bill of
lading which provided for a delivery in good order to the consignees
or their assigns "from the ship's deck, where the ship's responsi.
bility shall cease." The bill of lading also contained these clauses:
"Simultaneously with the ship being ready to unload the above-mentioned

goods, or any part thereof, the consignee of said goods is hereby bound to
be ready to receive them from the ship's side, either on the wharf or quay
at which the ship may lie for discharge, or into lighters proVided with a sutll.·
cient number of men to receive and stow the said gores therein; and in

thereot the master or agent of the ship, and the collector of above
port, are hereby authorized to enter the said goods at the customhouse, and
llLIld, warehouse, or place them in lighter, without notice to, and at the risk
and expense of, the said consignee of the goods after they leave the deck
of the ship." ''The captain or owner has a lien on the goods tor unpaid
freights, through freights, average claims, or llabillties incurred in respect of
any charges stipulated herein to be borne by the owners of the goods."
The steamship arrived at the port of New York on the 14th of

March, and was docked at the South Atlantic dock, Erie basin,
Brooklyn. She commenced discharging her cargo immediately.
Notice of the ship's arrival and discharge was given, in the cus-
tomary manner; and the consignees of the bales of rags (residing,
as it appeared, in Boston) were duly notified by telegraph. All of
the ship's except these rags, was discharged on the 17th of
March. Neither the consignees, nor anyone acting for them, claimed
or called for the rags; and, as the space in the hold of the ship
where they were stowed was needed for the stowage of the outbound
cargo, the master discharged them into lighters, which had been
especially hired for that purpose, the health regulations of Brooklyn
forbidding their discharge upon the dock or quay where the rest of
the cargo had been discharged. The steamship sailed from the
port on her return voyage March 19th. When the consignees
claimed the rags, which was not for several days, objection was made
by them to the payment of lighterage expenses; and finally the rags
were sent by the agent of the steamship towarehouses at Hoboken,
N. J. This libel is filed to recover the expenses which were incurred
by the master and agent of the steamship in discharging and remov·
ing the rags from the ship first into the lighters, and then to Hobo·
ken. The claimant's insistment is that the charges were largely in·
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CUl'red iinproperly, and are exorbitant, and ought not to be allowed,
except to avery limited amount.
The material facts in the case are practically admitted... The sole

question is the proper construction of the clau,ses of the bill of lad-
ing which have been quoted. The acts of the ship's master or agent
in discharging the bales of rags as was done must find justification
there; for it is a dutyincUD:lbent upon carriers by water to deliver
to the consignee, and a substituted delivery can only be regarded
a compliance with that duty when made in strict accordance with
the terms of the bill of lading, which expresses the contract between
the carrier, the shipper, and the Now, with these
clauses of the bill of lading in question, there cannot be any per-
plexing difficulty. They are plain and explicit. On the one lland,
the carrier is to make a proper delivery, after due notice, if possible,
to the consignee. On the other, the consignee is to be ready to re-
ceive the goods consigned to him, at the place where they. are to be
discharged. If the consignee, however, is not ready to receive the
goods, then the express authority iB given the master or agent of the
ship to "land, warehouse, or place them in lighter, without notice."
In the present instance the health' regulations of Brooklyn forbade
the unloading of the rags upon the dock where the rest of the cargo
had been discharged. The only alternative left the master or agent
was to discharge them into the lighter. In so discharging them,
the master was acting clearly within the terms of the bill of lading;
and such discharge, therefore, constituted a perfectly legitimate de-
livery. And, from the moment the rags were thus delivered from
the ship's deck, the ship's liability ceased, and the consignee's lia·
bility began.
But it is urged that the "discharge into lighter" was only a pre-

liminary step to "warehousing," and a means to that end, and the
rags should have been: immediately forwarded to a "warehouse," so
that expenses would have been reduced to a minimum. It appears
from the evidence that the lighterage charges were largely in ex-
cess of warehouse charges, and that the rags were left upon the
lighter for several days before they were forwarded to the ware-
house in which they were finally stored. But the contention of
claimant's proctor, ,while it is acute, is hardly accurate. The land-
ing of the goods, the storing of them in warehouses, the discharge
into lighters, are alternatives, either of which may be taken by the
master or agent of ship in default of the .consignee's readiness to
receive the goods. The only implied condition which can be an-
nexed to either is that the goods so treated, in any case, shall not,
by reason of such treatment, come to harm. Barring that, the mas-
ter is to be judge of what is best. But in this case, as has been sHid,
but one of the alternative courses was open to the master. Health
regUlations of the port forbade the choice of any other. The dis-
charge into lighters being, therefore, a good substitute delivery, fot'
such expenses as thereafter accrued the consignee became liable;
and if such expenses were paid by the ship, under the terms of the
bill of lading, a resulting lien was had in her favor upon the goods.
But if this construction of the bill of lading be too broad,-and
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it is readily admitted that exemptive provisions, as these are, should
be strictly construed,-the only remaining question would have re-
gard to the diligence of the master in discharging into lighter, and
sending the rags to the warehouse, after he had notice that the con·
signee had failed or had refused to receive them from alongside the
ship; for the insistment of the claimants in this regard must neces·
sarily be based upon the admission that the rags were rightly
lightered in the first instance, and afterwards properly stored in the
warehouse in which the claimants desired them to be placed. The
evidence discloses that certain preliminary action had to be taken
so as to obtain the permits from the proper officials which were
necessary to effect the removal and storage of the rags. That some
time was consumed in doing this appears. But it cannot be equita-
ble to charge that expense of time to the libelant. Clearly, it was
the duty of the' consignees to attend to these details. If they
failed to do so, and chose to leave the matter to others, they cannot
now complain of the apparent slowness of the ship's agent in ac-
complishing what they might possibly have done in less time.
Upon the whole case, as presented, I am of the opinion that

the libel be sustained. If cannot agree upon the amount
due, let tlJ,ere be the usual reference.

THE OBDAM.

NETHERLANDS AM:. STEAM: NAV. CO. v. NEGRE et aL

(Circuit Court of Appeals, Second Circuit. March 13, 1894.)

No. 71.

COLLISION-SAILING VESSEL AT ANCHOR-FOG SIGNALS.
A fishing bark anchored in a fog was about to change her position,;

when she was run into and cut in two by a steamer going at an ex·'
cessive speed. At the time the bark's crew were engaged at the wind-
lass, but there was a conflict of evidence whether the anchor had yet
left the ground. The bark, at any rate, had not yet gathered headway.
Her bell had· been kept ringing until collision, and the fog horn had not
yet been souhded, though It was in readiness for use. 'Held that, even if
the anchor had left the ground, the failure to change the fog signal from
bell to fog horn was not a fault contributing to the collision.

Appeal from a decree of the District Court, Eastern District of
New York, in favor of the owners of the French fishing bark Chris·
tophe Colomb, for the recovery of $27,794.50, collision damages,
against the steamship Obdam.
The material facts are stated in the opinion of this court, infra.

The conclusions of the district court were announced in the follow-
ing opinion by Judge BENEDICT:
My conclusion in this case is that the collision in question must be held

to have been caused by the fault of the steamer in maintaining a rate of
speed which was unlawful under the circumstances, and was not caused by
fault on the part of the bark. Let a decree be entered in favor of the libel-
ants, with an order of reference to ascertain the amount of the damages.


