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exceptions may be allowed and signed after the lapse of the tern"
if it is settled, signed, and 1iled in substantial conformity with
a standing rule of the particular court regulating the time nnd
manner in which bills of exceptions shall be presented and filed.
It was further decided in Davis v. Patrick, 122 U. So 1BB, '7 Sup.
Ct. 1102, that if a bill of exceptions is seasonably submitted to the
trial judge, and through his neglect or oversight the bill is not
signed and filed until after the expiration of the term, it will nut
be stricken out. This court has also held that a bill of exceptions
may be allowed at the term when a motion for a new trial is finally
acted on, though it be a term subsequent to the one at which the
judgment was entered, provided the motion for a new trial was
duly filed by leave at the trial term, and the hearing thereof was
continued or postponed to the succeeding term. Woods v. Lindvall,
4 U. S. App. 45, 1 O. O. A. 34, 48 Fed. 73. The latest declaration
on the subject in hand is to be found in Bank v. Eldred, 143 U. S.
293, 298, 12 Sup. Ot. 450, where Mr. Justice Gray summarizes the
law in the following language:
"By the uniform course of decision no exceptions to rulings at a trial can

be considered • • • unless they were taken at the trial, and were also
embodied in a formal bill of exceptions presented to the judge at the same
term, or within a further time allowed by order entered at that term, or
by standing rule of court, or by consent of the parties; and, save under very
extraordinary circumstances, they must be allowed by the judge and filed
with the clerk during the same term. After the term has expired, without
the court's control over the case being res.erved by standing rule or special
order, • • • all authority of the court below to allow a bill of ex-
ceptions then first presented, or to alter or amend a bill of exceptions al-
ready allowed and filed, Is at an end."
See, also, U. S. v. Jones, 149 U. S. 262, 13 Sup. Ct. 840; HUlue

v. Bowie, 148 U. S. 245, 253, 13 Sup. Ct. 582; Railway Co. v. Hyde,
5 C. O. A. 461, 56 Fed. 188.
In view of the foregoing decisions, we think it manifest that

the bill of exceptions in the present case did not become a part
of the record, and that it must be ignored. We are of the opinion
that the trial judge, in the absence of any standing rule of court
on the subject, had no power in vacation to enlarge the time
for filing a bill of ('xceptions which had been fixed by an order
of court made and entered of record in term time; and, as no con·
sent was given by the defendant in error that the time might
be thus enlarged, the orders made in vacation cannot operate
against him as an estoppel. The result is that, for want of any
bill of exceptions covering the rulings complained of in the assign-
ment of errors, the judgment of the court below must be, and the
same is hereby, affirmed.

AMERICAN SUGAR-REFINING co. v. JOHNSON.
(Circuit Court of Appeals, Fifth Circuit. December 19, 1893.)

No. 153.
1.CmcUIT ·COURTS OF ApPEALS-JURISDICTION-JURISDICTIONAL QUESTIONS.

When the .whole case is taken to the circuit court of a1}I>eftls, that
court has judsdiction to pass upon the question of jurisdiction in the
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below (Judiciary Act March 3, 1891; §§ 5, 6). McLish v. Rotr, 12
Sup. Pt. 118, 141 U. S, 661, followed.

e. F:l!lDEW JURISDIOTION-CITIZEN8HIP OF CORPORATIONS.
An averment, in a suit brought by a citIzen of LouisiaIia, that defend-
ant is "a corporation domiciled·. and doing business in this city [New
Orleans], and a citizen of New Jersey," is not equivalent to an aver-

that it is a corporation organized under the laws of New jersey,
and hence is insufficient to support federal jurisdiction.

8. DEA-TH BY WRONGFUL ACT-SURVIvORSHIP-NEGLIGENCE OF SERVANTS.
The Louisiana statute-Clv. Code, art. 2315 (2294)-declares that "every
ad whatever of man that causes damage to .another obliges him by
whose fauIt it happened to repair it;" and. also provides that the action
shall survive, and that. damages may be recovered. when death results.
HiJld, that the statute includes acts of omission as well as commission,
and applies in a case in which death results from'the negligence of
serva.ttts tor which the master is responsible. '

In Errol' to the Circuit Court of the.Uni'ted States ·far the Eastern
District of Louisiana.
This was an action brought by Mrs... Otto Johnson, individually

and as tutrix of her minor children, Anthony, Celia, and Anna
Johnson, against the ADlerican Sugar.Redning Company; to recover
damage for injuries to her husband, Otto Johnson, from which he
died. Tp.ere was a verdict for plltintiff in the sum of $10,000, from
which she remitted $2,500. Judgment was entered for the remain·
del', sued out this writ of
The petition of the plainti1f in the lower court, defendant in error he'e,

SUing individually and as tUtrix of' her minor chlIdren and as a citizen of
Louisiana, averred that the "Americali Sugar-Refining Company, a corpora-
tion domIciled and doing business in thIs city [meaning the city of New Or-
leans, La.], and a citizen of New Jersey, alid found within the eastern
district o(Louisiana, of which George S. Ellstwick is general
is Indebted to petitioner in. the sum of $10,000 upon the following grounds:
"That' on and prior to the 20th day of June, 1S92, your petitioner's husband,
Otto Johnson, was employed by the said American Sngar-Refining Company
as a laborer to work at their refinery situated in this city. That under saW
employment petitioner was employed to work in the fl.fth story of said re-
finery, and' nnder said employment was required to watch and care for large
tanks used for the purpose of receiving sugar that is pumped up through a
large I8-inch pipe running fl'omsaid fifth story to the fl.rst floor of the said
refinery. That,after said pumping of sugar .ceases and the tanks having
sufficient, the said 18-inch pipe is cleaned by the engineer. on the first floor
by turning on a strong force of steam through said pipe, which forces the
sugar out, and thoroughly Cleans said pipe; and, should anyone be in closp
prOXimity to said pipe, he Is I111.ble to be scalded and killed. That said steam
is always turned on Immediately after the sugar pumping ceases. That on
said date and at .sald place, without any warning or notice by the said de-
fendant compal;ly or its agents or engineer in Charge of the engine on the
first floor to p'etitloner's husband and to the workmen on the top floor.
where petitioner's husband was working, and in close prOXimity to the sa,id
pipe, his employment requiring him to be there, the steam was turned on
with great force, although the pumping of sugar had long since ceased, and
your petitioner's husband was badly scalded and burned, which caused him
great bodily injury and pain, from the of which he died after great
suffering; thus depriVing your petitioner from his support and companion-
ship and fromearoing a living for herself and four smallch1ldren. That
petitioner's husband was nslng due diligence and care on his part, and
that the defendant company have prevented the said disaster by the
employment of a competent and trustworthy engineer, and by the use of
proper appliances for the giving notice by the engineer to the' occupants of
the upper story, where your petitioner's hnsband was engaged, either by
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messenger, bell, or speaking tube, which they neglected and failed to do.
That it is the legal duty of the defendant company to maintain and employ
competent foremen, workmen, and engineers to superintend, manage, and
care for and direct their work, and thus prevent the disaster which OCC'UlTed
to your petitioner's husband, and which they failed to do. That petitioner's
husband was laWfully compelled and directed to be in the place where he
was injured, and had no notice or warning of the danger, and same was
caused by gross neglect of duty on their part by not having the proper appU·
ances, and competent, faithful, and trustworthy workmen and employes."
The defendant below excepted to this petition on the grounds that the al-

leged cause of action did not survive, and that the injury complained of was
the result of the negligence of a fellow servant. The plaintiff below, under
leave of the court, then undertook to amend by filing the following: "The
supplemental and amended petition of Mrs. Otto Johnson, widow of Otto
Johnson, individUally and as tutrix of her minor chi'dren, Anthony, Ce"a,
and Anna Johnson, with respect shows: That in conformity with tbe order
of the honorable judge presiding in the above-mentioned court, petitioners
reiterate all the allegations of their original petition filed herein, except in
so far as the same is altered by this amended petition, and allege further
that the said Otto Johnson, husband and father of plaintiffs, was employed
as a laborer by the said American Sugar·Refining Company to work at their
refinery, situated in this city, and that under said employment he was caused
to work in the fifth story of said refinery, and was required to watch and
care for large tanks, used for the purpose of receiving sugar whicb was to
be pumped up from the first fioor into said tanks, which pumping was to be
done by means of machinery operated by steam power, and which machinery
was mn by an engineer stationed on the ground fioor of said rE'finery.
That it is the custom and usage of said refinery that, immediately after the
said tanks are sufficiently tilled with sugar, warning is given to the occu-
pants and workmen on the said fifth fioor, where said tanks Wl're situated,
that the pipe which conveys the sugar to said tanks is blown out by injecting
a strong force of steam, which warning prevents the occupants of said
fioor from being within close proximity of sald piPe, their business requir'ng
them otherwise to be engaged within close proximity to the said pipe. That
it is necessary said pipe be cleaned by injecting a force of steam im-
mediately after said pumping ceases, othE'rwise same would corrode and
become clogged. That on the date mentioned, long after said pumping had
ceased, and contrary to the custom and usage of said refinery, the said re-
finery, through the incompetent, irresponsible, and untrustworthy person em-
ployed by them as an engineer in charge of said machinery, and without any
warning or notice whatsoever to your petitioner's said husband, Otto John-
son, who was engaged in his usual employment of the contE'nts of
said tanks, a strong force of steam was suddenly sent through said pipe,
terribly burning and scalding petitioner's husband, said Otto Johnson; and
from said burning and scalding the said Johnson, after great pain and suf-
fering for some days, died. That your petitioner's said husband. at the
time that he received the injuries as aforesaid, was engaged in his usual em-
ployment in said refinery, using due diligence and care on his part; and that
by his death your petitioner and her said children were deprived of his sup-
port and companionship, and from eaming a living for herself and her small
children. Petitioner further avers that the said killing of her said hus-
band WlUl caused solely by the neglect and gross carelessness of the said
American Sugar-Refining Company, and that they could have prevented the
said disaster if they had used due diligence and care in the employment
of a competent.and trustworthy engineer, and by the use of proper appli-
ances for the giving notice to the occupants of the upper story, where your
petitioner's husblmd was engaged, either by messenger or bell or speaking
tube, all of which they neglected and failed to do. Your petitioner alleges
that by reason of the said carelessness and neglectful acts of the said Ameri-
can Sugar-Refining Company aforesaid, that she and her said children have
been damaged, by reason of the pain and suffering her said husband endured,
Rnd by reason of the loss and deprivation to them of his care and support,
In the full Bum of ten thousand dollars ($10,000.00)."
The defendant below again excepted as follows: "First. That saldso-
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caned amendedaJidsupplemental 'petitfonidoes not qonform to,butdlsre-
gards, the' order of the 'coUJ:t directing an' amendment. ·Second. Said so-
called supplemental and amended petltton is so vague,' inconsistent, inco-
herent, alid 'contradictory· in ,'its allegations ,that defendant cannot justly be
called on .tojdin issue thereon, nor can· lUlY issue be intelligently framed
the'l'eonfor'sub!Jllsaion to a, jury. And, if the foregofngexceptlon be overruled,
defendant further says: Third. That,' as app.enrs on the face of the so-called
amended' and sUpplementalpe-titlon, the.sald Otto JohlUlOn died from the effects
of the allegedaccldent; and under the law of Louisiana no right of action in
the premiseSl!Ietforth in said petitions survived to plaintiff, individually or as
tutrix dfher minor' children,. nor to said. children, norby, said law is there in
the same premises any' right of actlonby plaintiff, individually o'r as tutrix
of. her minor children, orj:)ysaid children, for damllges alleged to have
been sustained by her or by them by the death of ,said Otto Johnson.
Fourth. And, if, this exception be overruled, defendant further says that,
as appearsontlle face of said so-called amended and supplemental peti-
tion, plaintiff alleges that said Otto Johnson was injured and killed in the
course of atlemployment the risk of which he assumed, and by his own
carelel'lsness; or' by the act of a fellow servant, the rislrs of whose careless-
ness he, said Johnson, also assumed, or both, and that said petition states no
cause of action against this ,defendant."
'l'heseexcetltions were overruled, and the defendant below, reserving the

benefit ,of the exceptions, ,answered in. substance as follows: "Respondent
admits that the deceased, Otto Johnson" was employed in the refinery of
defendant in this city; but specially denies that said deceased was ever
injured throttghany want of care, of
respondent, itsomcers, agents, and employes, or any pal'tr or parties f(}t'
whom it was or Is in any manner responsible, as set forth in said petitions
or otherwise. Respondent specially denies that the injuries complained of
in said petitions were in any manner caused by, or the result of, the want
of proper machinery and appliances in said refinery, or the employment of
incompetent or untrustworthy eng-ineers, foremen,. or workmen, but avers,
on the contrary, that the" JPachinery and appliances in said refinery were
proper and in goodoroer, and the engineers and other parties were compe-
tent and trustworthy. Respondent further avers that, even if said deceased,
Otto Johnson,' was injUJ:ed through any fault or negligence of respondent,
its agents, or employes in the premises, or as !lItated in said petitions
(Which is specially denied), yet even in such case plllJintiff cannot recover, be-
cause said deceased, Otto Johnson, was himself careless and neglectful in
said premises, and by his negligence and fault contributed to the accident
complained of, and its results. And respondent specially denies that said
deceased, Otto Johnson, was, at the time of said accident, using due dill-
gence and care on his part. Or [respondent avers] the said accident and
results were caused by the negligence and fault of fellow servants of said
deceased, engaged in a common employment. Respondent further avers that
said deceased, Otto Johnson, was familiar with the appliances used in said
refinery, and the manner in which the work was carried on, and he assumed
all the risks of his employment. Respondent avers that it is in no manner
Indebted to or liable to plaintiff."
The cause was tried before,a jury, and a verdict rendered for $10,000. On

a motion for a new trial, the plaintiff remitting $2,500, judgment was ren-
dered for $7,500. The defendant below took its writ of en'or, and with it
. filed the followingassig-nment of errors: "And now comes the defendant,
the American Sugar-Refining Company, and assigns the following errors in
the final judgment of this honorable court, rendered April 21, 1893, and
signed April 22, 1893: (1) The court erred in entertaining jurisdiction of
the said cause, and rendering said judgment; said court, on the face of
the record, having no jurisdiction in the cause, and the averments of citi-
zenship, whether of Otto JOhnson, dece-ased,· or of his children, or Qf this
defendant, as stated in the petition, not being sufficient to give jurisdiction
to the court, and there being no federal question in the cause. (2) Said court
erred in' overruling the' first exceptipn to the $upplemental and amended peti·
tion, as well as to the original petition, filed herein on the 30th day of No-
vember, 1892, and in requiring the defendant to answer thereto; the lilOo



AMERICANSUGAR-RF;.]j'lNl:t'lG CO. 11. JO;aNSON. 507

called amended and supplemental petition not, conforming to, but dIsre-
garding, the order directing an amendment. (3) The said court erred in
overruling the second exception filed herein on the 30th day of November,
1892, to the amended and supplemental petition, as well as to the original
petition, and in requiring the defendant to answer thereto; the '&aid supple-
mental and amended petition of the plaintiff, and the original petition as
well, and the same, when taken together, being too vague, inconsistent, and
contradictory in their allegations to demand an answer, or enable defendant
to safely answer the same,and to go to trial thereon. (4) The said court
erred in overruling the third exception filed in this cause on the 30th day of
November, 1892, and requiring defendant to answer, it appearing on the
face of said amended and supplemental petition, as well as the original peti-
tion, that said Otto Johnson died prior to the instimtion of this suit from
the effects of the alleged accident; and under the law of Louisiana no right
of action in the premises set forth in said petitions could survive to plaintiff
individually or as tutrix of her minor children, nor to said children; nor hy
law is there in the said premises any right of action by plaintiff individually
or as tutrix of her minor children, or by said children, for damages alleged
to have been sustained by her or by them by the death of said Otto Johnson.
(5) The said court erred in overruling the fourth exception filed herein No-
vember 30, 1892, it appearing on the face of the plaintiff's petitions that said
Otto Johnson was injured and killed in the course of an employment the
risk of which he assumed, by his own carelessness or the act of his fellow
servant, the risk of whose carelessness he, the saId Johnson, also assumed,
or both; and the said petitions showed no cause of action against the de-
fendant. And for these and other errors apparent on the face of the record
the said defendant, applying for a writ of error, prays that the said final
judgment may be reversed, and plaintiff's suit dismissed, and for costs and
general relief."
W. W. Howe and S. S. Prentiss, for plaintiff in error.
B. R. Forman, Wynne Rogers, and J. H. '\Voolfson, for defend-

ant in error.
Before PARDEE and McCORMICK, Circuit Judges, and LOCKE,

District Judge.

PARDEE, Circuit Judge (after stating the facts). The record
shows that the question of jurisdiction of the circuit court was
not raised in the court below, and of course the jurisdiction is not
certified as involved in the case. The first assignment of error
raises the question in this court that the jurisdiction of the cir-
cuit court does not appear from the face of the record. The ap-
pellee, relying upon the textual provisions of section 5 of the judi-
ciary act of 1891, which is to the effect that appeals or writs of
error may be taken from the district courts or existing circuit
courts direct to the supreme court in any case in which the juris-
diction of the court is in issue, and upon the terms of the sixth
section, which restrict the jurisdiction of the circuit courts of ap-
peal to cases other than those provided for in the fifth section,
contends that this assignment of error cannot be considered in this
court.
"The rule, springing from the nature and limits of the judicial power of

the United States, Is inflexible and without exception, which requires this
court, of its own motion, to deny its own jurisdiction, and, in the exercise
of its appellate power, that of all other courts of the United States, in all
cases where such jurisdiction does not affirmatively appear in the record on
which, in the exercise of that power, it Is called to act. On every writ of
error or appeal-the first and fundamental question is that of jUrisdiction,
first of this court, and then of the court from which the record comes. This
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question the court Is bGund to ask and answer for itself, even when not
otherwise suggested, and with4>ut respect to the relatl4>n of the parties to It."
Railway 00. v. Swan, 111 U. S. 379-389, 4 Sup. Ct. 510.
In the case of McLish v. Roffthe supreme court of the United

States, in construing the fifth and sixth sections of the judiciary
act of 1891, among other things, said:
"The true purpose of the act, as from Its C4>ntext, Is that th,'

writ of error or the appeal may be taken,4>nly after final judgment, except
in the cases specified in section 7 of the act When that judgment is reu-
dered, the party against whom it is rendered must elect whether he will
take his writ of error or appeal .to the supreme court upon the question0[
:Jurisdiction al4>ne, or to the circuit court of appeals upon the whole case.
If the latter, then the c1rcultoourt of appeals may, if it cer-
tify .the question of :Jurisdiction to this C4>urt." 141 U. S. 661-668, 12 Sup.
Ct. 118.
Relying upon the construction given in McLish v. Roff, the prac-

tice ()f this court has been, where an appeal or Writ of error has
been taken in the whole. case, and the question of jurisdiction in
the o()urt below has been raised, to pass upon the question of juris-
dictiOn as upon any other issue raised in the case. And accord-
ingly, in Telephone Co. v. Robinson, U. S. App. 148, 1 C. C. A.
91, 48 Fed. 769, which was a case in which the jurisdiction of the
circuit court was not apparent of record, this court held that the
juriSdietion of the circuit court must appear affiI"Illatively in the
record, citing Insurance Co, v. Rhoads, 119 U. S. 237, 7 Sup. Ct.
193; .Timmons v. Land Qo., 139 U. S. 378, 11 Sup. Ct. 585; and
also held that, "where the jurisdiction of the circuit court does not
appear in the record, the appellate court will, on its own motion,
n()tice the defect, and make disposition of the case l1ccording-IYi"
and we then reversed the decree of the circuit court remanding-
the cause to the court below with instructions to remand to thl'
state court from which And in Railway CO. Y.
Rogers, 6 C. O. A. 403, 57 Fed. 378, and in Tinsley v. Hoot, 2 U.
S. App., 548, 3 C..C. A. 612, 53 Fed. 682, this court followed the
same practice. In the case of Carey Y. Rallway Co. (recently de·
cided, but not yet officially- reported) 14 Sup. Ct. 63, the supreme
court say:
''The jndiciary act of MarchS, 1891, in distributing the appellate

tion of -the national :Judicial system between the supreme court and the cir-
cuit courteof appeals therein designated the classes of cases In
respect Qf which each of these courts was to have final jurisdiction (the judg-
ments of the latter being subject to the supervisory power of this court
through the writ of certiorari as provided), and the act has uniformly been
so construed and applied as to promote its general and manifeet purpose of
lessening the burden of litigation In this court. The fifth section of the act
specifies six classes of cases in which appeals or writs of error may be taken
directly to this court, of which we are only concerned with the first and
fourth, which include those cases 'in which the jurlsdlctl4>n of the court is in
issue. In such cases' the question of jurisdiction alone shall. be certified to
the supreme court from the court bel4>w for decision,' and 'any case that
involves the construction or application of the constitution of the Uniterl
States.' In order to bring this appeal within the first of these classes, the
jurisdiction of the circuit court must have been in Issue In this case, and,
as appeals or writs of error lIe' here only from final judgments or decrees,
must have been decided against appellants; and the questlOJ10f jurlsdlctloll
must have been certified. We do not now say that the absence of a formal
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certificate would be tatal, but It Is required by the statute, and Its absence
might have controlling weight where the alleged Issue Is not distinctly d&-
fined."
Reading the fifth and sixth sections of the act of 1891 in the

light of McLish v. Roff and Carey v. Railway Co., and the former
practice of this court, we consider that the exclusive jurisdiction
of the supreme court, in any case where the jurisdiction of the
court is in issue, only attaches when the appeal or writ of error is
taken direct to that court, and that, when not 80 taken, but the
appeal or writ of error is taken on the whole case to the circuit
court of appeals, that court is vested with jurisdiction to pass on
all the issues involved. As to certifying a jurisdictional question
to the supreme court in such cases, that is only to be done when
the instruction of that court is desired for the proper decision of
the case. Watch Co. v. Robbins, 148 U. S. 266, 13 Sup. Ct. 594.
We consider, therefore, that we have full jurisdiction to pass

upon the first assignment of error in this case.
The right of a corporation to sue and be sued in the circuit

courts of the United States, irrespective of the citizenship of the
individual stockholders, was at one time much questioned, but was
finally settled by the supreme court in favor of the right. Rail-
way Co. v. Letson, 2 How. 497; Marshall v. Railway Co., 16 How.
314:; Railroad Co. v. Wheeler, 1 Black, 286. See, also, Shaw v.
Mining Co., 145 U. S. 444, 12 Sup. Ct. 935. In Railroad Co. v.
V\-lleeler, supra, the following propositions are declared:
"(1) A corporation exists only in contemplati()Jl ot law, and by torce of

law, and can have no legal existence beyond the bounds of the sovereignty
by which it is created. It must dwell in the place of its creation. (2) A CQl"-
poration is not a citizen within the meaning of the constitution of the
United States. and cannot maintain a suit in a court of the United States
against the Citizen of a difl'erent state from that by which it was chartered,
unless the persons who compose the corporate body are all citizens of that
state. (3) In such ClU'e they may sue by their corporate name, averring the
citizenship of all the members, and such a suit would be regarded as the
joint suit of individual persons, united together in the corporate body and
acting under the name conferred upon them for the more convenient trans-
action of business, and consequently entitled to maintain a suit in the courts
of the United States against a citizen of another state. (4) Where a corpo-
ration is created by the laws of a state, the legal presumption is that its
members are citizens of the state in which alone the corporate body has a
leglll existence. (5) A suit by or against a corporation in its corporate name
must be pi'esumed to be a suit by or against citizens of the state which cr&-
ated the corporate body, and no averment or evidence to the contrary Is
admiBSible for the purpose of withdrawing the suit from the jurisdiction of
a court of the United States." ,
To apply these propositions in a suit brought in a circuit court

of the United States for or against a corporation, it is all important
to know under the laws of what state the corporate body was cre-
ated. In Insurance Co. v. French, 18 How. 405, the supreme court
said:
"In the declaration the plainti1fs are averred to be citizenll ot Ohio, and

they 'complain 0f the Lafayette Insurance Company, a citizen of the stata
of Indiana.' This averment is not sufficient to show jurisdiction. It does
not alJPear that the Lafayette Insurance Company is a cOl"poration, or, It it
be such, by the law of what state it was created. The averment that the
comp8.Ily1a a cItizen of the state of Indiana can have no sensible .meaniD3
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attached to It Thlsconrtdoos not hold that either 1IJ :voluntary assodation
otpeJ'sons or an association into a body polltic created by' law is a citizen
ot a state. within the meaning of the constitution; and therefore, if the
defoctive averment in the. declaration had not been otherwise supplied, the
suit must have been dismissed."
A similar question was again before the supreme court in Muller

v. Dows, 94 U. S. 444, 445, and the court said:
"The decree made below is· assailed here for several reasons. The first is

that thlt court had no jurisdiction of the suit, in consequence of the want ot
proper and necessary citizenship of tbe parties. This objection was not
tnlwn In the circuit court, but it Is of such a nature that, If well founded, it
must bll .regarded as fatal to the decree. The blll 'avers that Dows and
Winston, twoot the complainants, are citizens and residents ot the state
of. New York, and that Burnes, the other complainant, is a citizen and resi-
dent of the state ot Missouri. The two original detendants, the Chicago
and Southwestern RaJlway Company and the Chicago, Rock Island and Pa-
cific RlIJllroad Company, are averred to be citizens of .the state of Iowa.
Were this all that the pleadings exhibit of the citizenship of the parties, it
would not be enough to give the circuit court jurisdiction of the case. In
Insurance Co. v. French, 18 How. 404, a similar averment was held to be
insufficient, because it did not appear from it that the Lafayette Insurance
Company was a corporation, or, if it was, that it did not appear by the law
of what state It was made a corporation. It was therefore ruled that, if
the defective averment had not been otherwise supplied, the suit must have
been dismissed. A corporation itself can be a citizen of no state In the sense
in which the word 'citizen' Is used in the constitution of the United States.
A suit may be brought In the federal courts or against a corporation, but·
in such'a case It Is regarded as a suit brought by or against the stockholders
of the corporation; and for the purposes of jurisdiction it is conclusively
presumed that all the stockholders are citizens of the state which, by its
laws, created the corporation. It is therefore necessary that it be made to
appear that the artificial being was brought Into existence by the law of
some state other than that of which the adverse party is a citizen. Such an
averment Is usually made in the introduction or in the stating part of the
bill. It Is always there if the blll Is formally drafted. But if made
anyWhere In the plf;l8dings it Is sufficient. In Insurance Co. v. French, supra.
the defective averment of citizenship was held to have been supplied by
the plaintiff's repllcation to the plea" which alleged that the defendants were
a corporation created under the laws of Indiana, having its principal place
of business in that state. And in the present case we think the averment in
the of the bill that the two defendant corporations were citi-
zens of which, if standing alone, would be insufficient to show jurisdic-
tion in the federal court, has been supplemented by other averments which
satisfactorily show that the court had jurisdiction of the case."
In Pennsylvania v. Quicksilver Min. Co., 10 Wall. 553, the juris-

dictional averment was: "The commonwealth of Pennsylvania, by
her attorney general, complains of the Quicksilver Mining Com-
pany, a body politic in the law of, and doing business in, the state
of California." In disposing of the matter on a motion to dis-
miss, Mr. Justice Nelson, for the supreme court, said:
"And the question in this 'case Is whether It is sufficiently disclosed In the

declaration that this suit is brought against a citizen of California; and
this turns upon another question, and that is whether the averment there
imports that the defendant Is a corporation created by the laws of that state;
for, unless it is, it does not· partake of the character· of a citizen within the
meaning of the cases on this subject. The ·court is of opinion that this aver-
ment is insufficient to establish that the defendant is a California corpora-
tion. It may mean that the defendant is a corporation doing business In
that state by Its agent, but not that It had been incorporated by the laws of
the state. It would have been very easy to have made the fact cleax by·
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averment, and, being a jurisdictional fact, It should not have been left In
doubt."

From these considerations and authorities we conclude that in
a suit for or against a corporation in th.e courts of the United
States the matter of jurisdiction may be shortly stated as follows:
That, in order to hold that a private corporation is a citizen of a
particular state, within the meaning of the word "citizen" as used
in the judicial acts of the United States, and thereby conclusively
presume that all of the shareholders of such corporation are citi-
zens of the particular state, it must affirmatively appear that the
corporation was created under the laws of such state; and it would
seem that an averment that the body suing or sued is a corpora-
tion or a citizen or both of a particular state is insufficient.
In the case under consideration the jurisdictional averment is

that "the American Sugar·Refining Company, a corporation- domi-
ciled and doing business in this city [New Orleans], and a citizen
of New Jersey, and found within the eastern district of Louisi-
ana, of which George S. Eastwick is manager, and authorized to
accept service of legal process, is indebted," etc. This averment
is doubtful and contradictory. A corporation cannot have two
domiciles. Bridge Co. v. Woolley, 78 Ky. 523; Bank v. Earle, 13
Pet. 519, 520. The domicile, the residence, and the citizenship of
a corporate body are all necessarily within the state which created
and organized it. It must dwell in the place of its creation, and
cannot migrate to another sovereignty. Bank v. Earle, 13 Pet.
519, 520; Railroad Co. v. Koontz, 104 U. S. 5-12; Ex parte
Schollenberger, 96 U. S. 369-377. We have already shown that it
can only be a citizen of the state which creates it. If force and
effect is given to the jurisdictional averment in this case, we are
bound to conclude that the American Sugar-Refining Company, be-
ing domiciled in Louisiana, is a Louisiana corporation, and that
the same company, being a citizen of New Jersey, is a New Jersey
corporation. In this state of the record, it cannot be said that
the assertion that "the American Sugar-Refining Company is a
citizen of New Jersey" is the controlling averment, and that we
can therefrom conclusively presume that all the shareholders of
said company are citizens of the state of New Jersey, however
much we may be inclined to consider the case of Insurance Co. v.
French, supra, and Muller v. Dows, supra, as inapplicable; and
agree with the argument of learned counsel for appellee that, "if
it is a conclusive presumption of law that a corporation is a citi-
zen of a state by whose laws it is created, is it not equally a con-
clusive presumption of law that a corporation which is a citizen
.of a state named was created such by the laws of the state?"
Our conclusion is that the first assignment of error is well taken.

This conclusion is sufficient to reverse the case, but, as the error
in question may be cured by amendment in the court. below, and
the case retried, we proceed to consider the other assignments of
error.
The second and third can be considered together. They are,

in substance, that the original petition and the supplemental and
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amended· petition, taken together, as they rilUst be, because the
amended petition reiterates all the allegations of the original peti-
tion except the same are altered by the amended petition, are
too vague, iQconsistent, and cOIltradictory in their allegations to
demand an answer, or en.able the defendant to· safely the
same, and go to. trial thereunder. It cannot be denied that the
allegations of the original ancJ amended petitions, taken together,
are vague, inconsistent, and cQnflicting, and that this criticism
will apply tp the amended petition considered by itself. It is easy
to gather from the petitions that, in the causes which resulted
in and produced the death compla:ined of, the negligence of a fel-
low servant intervened. That being the case, the responsibility of
the company for the acts complained of, under the matter as gen-
erally stated in the petitions, could oIlly result from the failure on
the part of the company either. to furnish suitable appliances and
machinery, or to neglect and fail to use due diligence and care in the
employment of the servants through whose negligence the death
resulted. A critical examination of the original and amended peti-
tions shows that neither one of these acts on the part of the com·
pany is sufficiently charged to put the defendant company on its
defense. Under the practice in Louisiana the defendant is enti-
tled to a clear and concise statement of the causes of action. Code
Pro art. 172.
The fourth assignment of error presents the question whether

the right of action for damages· sustained by the death of Otto
Johnson survives in favor of the plaintiff, widow of said Otto
Johnson, and tutrix of the minor children of the said Otto Johnson.
The articles of the Civil Code necessary to consider are the following:
"Art. 2315 (2294). Every act whatever of man that causes damage to an-

other obliges him by whose fault It happened to repair it; the right of this
action shall survive, In case of death, in favor of the minor children or
widow of the deceased, or either of them, and in default of these, in favor of
the father or mother, or either of them, for the space of one year from the
death. The survivors above mentioned may also recover the damages sus-
tained by them by the death of the parent or child, or husband or wife, as
the case may be. Art. 2316. Every person is responsible for the damage he
occasIons not merely by his act, but by his negligence, his imprudence or his
want of skIll. Art. 2317. We are responsible not only for the damage occa-
sioned by our own act, but for that whIch Is caused by the act of persons for
whom we are answerable. .. .. .. Art. 2320. Masters and employers are
responsible for the damage occasioned by their servants and overseers, in
the exercise of the functions in which they are employed."

The contention of the plaintiff in error is that article 2315, as
amended, only to acts of commission, and that, under the
proper construction of that article and the succeeding articles,
provision is made for no survivor of action in case of death, except
where death resulted from acts of commission; and the learned
counsel cites the well-known state of both the common and civil
law with :r:.egard to the survival of actions, and the cases of Asher
v. Cabell, 50 Fed. 818,1 and Hendrick v. Walton, 69 Te:x:. 192, 6 S.
W. 749, as showing that the right of. action for death is not to be ex-

11 O. o. A.. 693.
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tended beyond the line drawn by the lawgiver; and he further cites
Wood v. Stokes, 13 La. Ann. 143, to show that an amendment of
one article of the Oivil Oode of Louisiana, when it contains no
repealing clause, does not affect any other article not irreconcilable
with such amendment; and thereupon contends that, as there is
no repealing clause in the several acts amending article 2315 of
the Code, said amendments introduce a limited survivorship as to
the one article of the Code only.
Conceding the correctness of the authorities cited, still we do not·

concur in the conclusion reached by the learned counsel. Article
2315 and the other articles quoted from the Code of Louisiana
are found in a chapter of the Code entitled "Of Offeuces and Quasi
Offences." The first article (2315) lays down broadly the gcneral
proposition with regard to liabilities in cases of offenses and quasi
offenses. The remaining articles are evidently explanatory and re-
strictive of the first. To give to the first article the narrow con-
struction that it applies only to positive acts of commission is
unwarranted by the terms of the article: ''Every act whatevcr
of man that causes damage to another obliges him by whose fault
it happened to repair it." To warrant the construction claimed,
it should read in phraseology similar to the next article: "Eyery
person is responsible for the damage he occasions by his wrongful
acts." The application of article 2315 to acts of omission as well
as to acts of commission has been frequent in the courts of Louisi-
ana, and it has never been disputed that when death resulted
from such acts of omission, or through the negligence of serv-
ants and employes for which the master was responsible, that
the cause of action survived as permitted in said article. See
Earhart v. Railroad Co., 17 La. Ann. 243; Frank v. Railroad Co.,
20 La. Ann. 26; McCubbin v. Hastings, 27 La. Ann. 713; Vreden-
burg v. Behan, 33 La. Ann. 643; Walton v. Booth, 34 La. Ann.
913; Curley v. Railroad Co., 40 La. Ann. 811, 6 South. 103; Cline
v. Railroad Co., 41 La. Ann. 1031, 6 South. 851; Id., 43 La. Ann.
327, 9 South. 122; Olements v. Electric Light Co., 44 La. Ann. 692,
11 South. 51; Myhan v. Electric Light Co., 41 La. Ann. 964, 6
South. 799; Clairain v. Telef,rraph Co., 40 La. Ann. 178, 3 South.
625. We are not disposed to indorse an innovation on the narrow
grounds suggested.
The fifth assignment of error is that the lower court erred in

overruling the fourth exception to the plaintiff's petition, to the
effect that the said amended and supplemental petition alleges
that the said Otto Johnson was injured and killed in the course
of an employment, the risk of which he assumed, and by hlis
own carelessness, or by the act of a fellow servant, the risks of
whose carelessness he, the said Johnson, also assumed, or both, and
that the sa-id petition states no cause of action against this defend-
ant. This assignment of error is not well taken, because the said
amended and supplemental petition does not allege directly or by
permissible construction that the said .Otto Johnson was injured
and killed in the course of an employment, the risk of which he
assumed, and by his own carelessness or by the act of a fellow

V.60l!'.ll0.4-33
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risks of whose he, the 'said Johnson, also
Blssumed.'Aswehave said before, the petitionUlvague, uncertain,
and inconsistent, and' no such clear-cut allegations as claimed by
plainti1f can be found therein.
The judgment of the lower court is, reversed, and the cause is

remanded to said· court to be therein further proceeded with, aI-
low.ing,amendments and awarding a new trial, as law and justice
may require; appellee to pay the costs of appeal.

SUGAR-REFINING 00. v. TATUM:.
(Olretl1t Oourt of Appeals, FIfth Olrcuit. December 19, 1893.)

No. 154.

In Ij:rror to the Oircuit Oourt of the United States for the East-
ern District of Louisiana.

was an action by Arthur Robinson Tatum to recover dam-
Rg€$agaipst the American Sugar-Refining Company for personal
injuries sustained while in its employment. There was a verdict
for plaintiff in the sum of $4,000, and, a new trial being refused,
defen'dant brought the case upon writ of error.
W. W. Howe and S. S. Prentiss, for plaintiff in error.
B. R.Fol'1ll.an, Wynne Rogers,and Joseph N. Wolfson, for de-

fendant in error.
iJefore PARDEE and McOORMIOK, Oircuit Judges, and LOCKE,

District Judge.

PARDEE, Circuit Judge. The plaintiff below, who is defendant
in error, the following allegations as to citizenship and as
to jurisdictiOD.()f the lower court, and there is nothing in the rec-
ord to supplement them:
"The petitionot Arthur Robinson Tatum, a citizen of Louisiana, and resid-

ing in New Orleans, with respect showS that the American Sugar-Refining
Oompany, a corporation domiciled and doing business in this city, and a citi-
zen of New Jersey, and found within the eastern district of Louisiana, of
which GeorgeS. Eastwicll:e is general manager, and authorized to accept
service of legal process,is indebted to your petitioner in the sum of five
thousand dollarS' ($5,000.00), for this, to wit."
The stated his case as follows:
"That on and prior to 20th day of June, 1892, your petitioner was em·

ployed by the said American Sugar-Reflning Oompany as a laborer to work
at their refinery situated in this city. That under said employment petitioner
was employe4, to work in the fifth story of said refiners, and under said
employment was required to watch and care for large tanks used for the
purpoaeof re,ceiVing suglU' that is pumped up through a large 18-inch pipe,
running frqm said flfth· story to the first floor of the said refinery. That,
after said pumping of sugar ceases, and the tanks having suffioient, the said
18-inch pipe is cleaned by the engineer on the first floor by his turuing on
a strong force of steam through said pipe, which forces the sugar out, and
thoroughly said pipe; and, should anyone be In close proximity to
sadd pipe, he 1s11able to be scalded and killed. That said steam is always
turned on immediately after the sugar-pumping ceases. That on said date,
and at said place, without any warning, or notice by the said defendant


