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5(;1, 53 Fed. 312. The law on this subject, as settled by the uni-
form. decisions of the supreme court, was embodied in a rule, and
adopted for the government the practice of this court, as follows:
"Rule 10. The judges of the circuit and district courts shall not allow any

bill of exceptions which shall contain the charge of the court at large to the
jury in trials at common law, upon any general exception to the whole of
such charge. But the party excepting shall be required to state distinctly
the several matters of law in such charge to which he excepts, and those
matters of law and those only, shall be inserted in the bilI of exceptions and
allowed by the court.. 12 Sup. Ct. vU.
lt has been well said that:
"This rule was designed to put an end to the practice of allowing biIls

of exception like the one in this case. It matters not that the judge may be
willing to consent to such a bill. He cannot waive the rule, so far as it re-
lates to specific exceptions, if he desires to do so. 'the rule is not made for
the judge's personal protection or benefit, but for the protection of suitors,
and the advancement of justice. It is the duty of the party excepting to
call the attention of the court distinctly to the portions of the charge he ex-
cepts to, and this must be done before the case is finally submitted to the
jury, to the end that the court may have an opportunity to correct or explain
the parts of the charge excepted to, it it seems proper to do so," Price v.
Pankhurst. supra.
The assignment of improperly sets out tke entire charge.

The eleventh rule of this court (12 Sup. Ct. vii.) provides, when "the
error alleged is to the charge of the court, the assignment of errors
shall set out the part referred to totidem verbis;" and "when this is
not done counsel will not be heard except at the request of the court,
and error not assigned according to this rule will be disregarded, but
this court, at its option, may notice a plain error not assigned."
This case is not one in which the court ought, upon its own

motion, to notice the alleged error in the charge, even if it was
thought to be a plain one. A manifest error, saved by a proper
exct-ption, might perhaps be noticed when not properly assigned;
but to notice errors which have neither been saved by a proper ex-
ception, nor properly assigned, would be a departure from sound
principle, and an open disregard of the foregoing rules. It would
leave the rights of suitors to be determined by the mere discretion
of the court, unrestrained by any fixed principles for its control or
guidance. Hardship may result in individual cases from the en-
forcement of these rules, but they manifestly tend to the orderly
administration of justice, and a disregard of them would be pro-
ductive of. more injustice than is likely to result from their enforce-
ment. For these reasons we must decline to examine the alleged
errors in the charge. There is no available error presented in the
record, and the judgment must be affirmed, at the cost of the plain-
tiff in error, and it is so ordered.

MISSOURI, K. & T. ny. CO. v. RUSSELL,
(Circuit Court ot Appeals, Eighth Circuit. February 26, 1894.)

No, 360.
BILL OF EXCEPTIONs-TIME OF SETTLING-VACATION.

Inasmuch as a bill of exceptions cannot be allowed after the term at
which the judgment was entered, except by virtue of an order entered at
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that term,or by standlngCruleof' court, In the absence of such a rule
the court has no power in.vacation to enlarge the time fixed for filing the
bill of exceptions by an order entered during the termjand where no
consent to such enlargement was given by defendant in error, a bill of
exceptions SO allowed fa no part of the' record, and cannot be considered
on writ of error.

In Error to the United States Court in the Indian Territory.
This 'Was an action brought by William R. Russell against the

Missouri, Kansas & Texas Railway Company for killing stock be-
longing to the plaintiff. There was judgment for plaintiff in the
court below, and defendant l;>rings error.
C1i1ford L. Jackson, for plaintiff in error.
HenryL. Haynes, for defendant in error.
Before 'CALDWELL and SANBORN, Circuit Judges, and THAY·

ER, District Judge.
, . '

THAlER, District Judge. In this case the first question called
to ,our attention by the arguments of counsel is whether the bill
of exceptions was filed in time to become a part of the record.
If this question .is answered in the negative, in accordance with
the contention of the defendant in error, then we cannot notice
any of the rulings of the trial court which have been assigned for
error. The record shows that a judgment was rendered against
the plaintiff in error on the 21st day of April, 1893, at a regular
term of the' United States court in the Indian Territory held at
South McAlester, in the second judicial division of said territory.
Thereafter, on April 26, 1893, before the expiration of the term,
an order was dlliy made and entered of record extending the time
for filing a bill of exceptions for 30 days from that date. Before
the expiration of the last-mentioned period, the term of court
lapsed. on May 24, 1893, and again on June 22, 1893,
orders were made under the hand and seal of the trial judge, ex-
tending the time for filing a bill of exceptions for a period of :30
days on each occasion. Also, on July 8, 1893, a further extension
of time was granted until September 1, 1893. The three orders
last mentioned appear to have been ex parte orders, which were
Obtained from the judge in vacation, without notice to the defend-
ant in error, and without his consent. The bill of exceptions was
finally allowed, signed, and filed on the 10th of August, 1893. The
question whether a bill of exceptions can be allowed after the lapse
of the term at which the judgment is rendered has been frequently
considered by the federal courts, and the rule of practice in that
regard is now well defined. In Muller v. Ehlers, 91 U. S. 249, it
was decided that, save under very extraordinary circumstances, a
bill of exceptions signed after the term at which the judgment
is rendered, without the consent of parties, or an express order
of the court, to that effect, made during' the term, cannot be con-
sidered as a part of the record in the case. The general rule, as
last stated, was reaffirmed in Jones v. Sewing Mach. Co., 131 U. 8.
Append. 150. It has since been held, in substance, in Chateangay,
etc., Iron Co., Petitioner, 128 U. S. 544,- 9 Sup. at. 150, that a bill of
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exceptions may be allowed and signed after the lapse of the tern"
if it is settled, signed, and 1iled in substantial conformity with
a standing rule of the particular court regulating the time nnd
manner in which bills of exceptions shall be presented and filed.
It was further decided in Davis v. Patrick, 122 U. So 1BB, '7 Sup.
Ct. 1102, that if a bill of exceptions is seasonably submitted to the
trial judge, and through his neglect or oversight the bill is not
signed and filed until after the expiration of the term, it will nut
be stricken out. This court has also held that a bill of exceptions
may be allowed at the term when a motion for a new trial is finally
acted on, though it be a term subsequent to the one at which the
judgment was entered, provided the motion for a new trial was
duly filed by leave at the trial term, and the hearing thereof was
continued or postponed to the succeeding term. Woods v. Lindvall,
4 U. S. App. 45, 1 O. O. A. 34, 48 Fed. 73. The latest declaration
on the subject in hand is to be found in Bank v. Eldred, 143 U. S.
293, 298, 12 Sup. Ot. 450, where Mr. Justice Gray summarizes the
law in the following language:
"By the uniform course of decision no exceptions to rulings at a trial can

be considered • • • unless they were taken at the trial, and were also
embodied in a formal bill of exceptions presented to the judge at the same
term, or within a further time allowed by order entered at that term, or
by standing rule of court, or by consent of the parties; and, save under very
extraordinary circumstances, they must be allowed by the judge and filed
with the clerk during the same term. After the term has expired, without
the court's control over the case being res.erved by standing rule or special
order, • • • all authority of the court below to allow a bill of ex-
ceptions then first presented, or to alter or amend a bill of exceptions al-
ready allowed and filed, Is at an end."
See, also, U. S. v. Jones, 149 U. S. 262, 13 Sup. Ct. 840; HUlue

v. Bowie, 148 U. S. 245, 253, 13 Sup. Ct. 582; Railway Co. v. Hyde,
5 C. O. A. 461, 56 Fed. 188.
In view of the foregoing decisions, we think it manifest that

the bill of exceptions in the present case did not become a part
of the record, and that it must be ignored. We are of the opinion
that the trial judge, in the absence of any standing rule of court
on the subject, had no power in vacation to enlarge the time
for filing a bill of ('xceptions which had been fixed by an order
of court made and entered of record in term time; and, as no con·
sent was given by the defendant in error that the time might
be thus enlarged, the orders made in vacation cannot operate
against him as an estoppel. The result is that, for want of any
bill of exceptions covering the rulings complained of in the assign-
ment of errors, the judgment of the court below must be, and the
same is hereby, affirmed.

AMERICAN SUGAR-REFINING co. v. JOHNSON.
(Circuit Court of Appeals, Fifth Circuit. December 19, 1893.)

No. 153.
1.CmcUIT ·COURTS OF ApPEALS-JURISDICTION-JURISDICTIONAL QUESTIONS.

When the .whole case is taken to the circuit court of a1}I>eftls, that
court has judsdiction to pass upon the question of jurisdiction in the


