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was not susceptible of division into two or more separable contro-
versies, and that the suit was not removable on that ground, for
the reason that the complainant only demanded one form of relief
which was predicated altogether upon wrongful acts for which
the trustee and the purchaser were jointly responsible. An at-
tempt is made to sustain the jurisdiction of the circuit court on
the ground that the controversy was really between Barth and
Coler, who, as the petition for removal shows, were citizens of dif-
ferent states, and that O’Malley was an unnecessary party defend-
ant. This position, however, cannot be maintained. The record
shows that both of the defendants were concerned in the alleged
fraud; it also shows that the purchaser at the trustee’s sale paid
to the trustee at the conclusion of the sale some $15,000, being
the amount of his bid, and that the trustee had distributed the
proceeds of the sale before the present bill was filed, paying a
large part thereof to Martin, the mortgagor. - If the trustee’s deeds
are set aside, O'Malley is accountable to Coler for the purchase price
80 received and distributed. He cannot be regarded, therefore, as a
merely nominal or disinterested party, but is entitled to be heard
in a suit which is brought to impeach the validity of the sale, and
to annul deeds that were executed by him in the discharge of his
trust. - Thayer v. Association, 112 U. 8. 717, 5 Sup. Ct. 355; Peper
v. Fordyce, 119 U. 8. 469, 7 Sup. Ct. 287; Rust v. Brittle Silver
Co, 7 C. C. A. 389, 58 Fed. 611. We also note the fact that
the petition for removal in the present case did not even allege
that Coler was a nonresident of the state of Colorado, but simply
averred that he was a citizen of New Jersey. It is not necessary
to decide at this time whether this latter fact is also fatal to the
jurigdiction of the circuit court of the United States for the dis-
trict of Colorado, but we allude to it for the purpose of saying that,
in view of the different meanings which the words citizen, resident,
inhabitant, etc., have now acquired, counsel will frequently save
their clients great expense and delay, which might easily be avoided,
by speaking in the exact language of the removal acts when they
attempt to use either of the above terms. Freeman v. Butler, 39
Fed. 1; Overman Wheel Co. v. Pope Manuf’g Co., 46 Fed. 577T.
The case must be remanded to the circuit court, for the reasons
above indicated, with directions to vacate its former decree dis-
misging the bill, and to remand the case to the district court of
Huerfano county, Colo. '
It is 80 ordered, at the cost of the appellees.
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C.chUIT CoURTS OF APPEALS — JURISDICTION — APPEALS FROM INTERLOCUTORY
RDERS,
Section 7 of the act creating the circuit courts of appeals (26 Stat. 828)
gives no jurisdiction of an appeal from an interlocutory order dismissing
a restraining order and denying an injunction.
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Appeal from the Circuit Court of the: United States for the
Eagtern District of North Carolina.

This was a bill filed by W. 8. O’B, Robmson receiver of the
First National Bank of Wilmington, N. C,, agamst the city of Wil-
mington and William A. Willson, to enjoin :the levy of a tax exe-
cution against the real estate of the bank. The court below, having
granted a restraining order, afterwards made an order dismissing
the s:lme, and denying an injunction. From this order complainant
appeals.

E. K. Bryan, for appellant.
Thomas W. Strange, for appellees.

Before GOFF and SIMONTON, Circuit Judges, and JACKSON,
District Judge.

SIMONTON’ Circuit Judge. This is an appeal in equity from
the circuit court of the United States for the eastern district of
North Carolina. The appellant in this court, the plaintiff below,
filed his bill against the city of W1lm1ngton, N. C,, and William
A. Willson, alleging that the defendants were about to levy. a
tax execution against the real estate of the First National Bank
of Wilmington, in his custody as receiver of the said bank. The bill
alleged that the bank was not responsible for the taxes assessed
against it, but that such taxes should properly have been assessed
against the stockholders of the bank resident in the city of Wil-
mington, and paid by them out of their own funds; and that the
levy of said tax execution created a cloud upon the title of the
bank’s realty. The prayer of the bill is for a perpetual injunction.
Upon the filing of the bill the court granted a rule against the
defendants to show cause why the injunction prayed for in the
bill be not granted, and in the mean time issued the usual re-
straining order. The defendants answered the bill, denying and
putting in issue the facts stated therein as to the ownership of
the. stock, and claiming that the bank was estopped from deny-
ing its liability for the tax because of the action of its cashier
in returning its property for taxation. Upon the return of the
rule to show cause, after hearing the bill, answer, proofs, and
argument thereon, the circuit court entered an order containing
these words: “That the restraining order heretofore issued be,
and the same is hereby, dismissed, and the prayer in plaintiff’s bill,
agking for a perpetual injunction, is hereby denied.”

Upon the entry of this order the plaintiff, in writing, prayed an
appeal, his prayer reciting as follows: “An order refusing the
restraining order moved for in this case having been refused after
a hearing onthe bill, answer, and proofs,” the plaintiff, through
his solicitor, prays an appeal to the circuit court of appeals, “and as-
signs as error the refusal of the court to grant the restraining order
upon the bill, answer, and proofs.” The court granted the appeal,
the order reciting “that the plaintiff in the above-entitled suit
having this day prayed an appeal from the order refusing the
restraining order;” and in this way the case comes here. No final




DE CHAMBRUN v. COX. 471

disposition has been made of the case in the court below, and no
final decree entered.

The general rule, without question, is that to authorize an ap-
peal the decree must be final in all matters within the pleadings
(Mordecai v. Lindsay, 19 How. 199), and that a decree cannot be
said to be final until the court has completed its adjudication
of the cause (Green v. Fisk, 103 U. 8. 518). The seventh section
of the act of congress creating this court (26 Stat. 828) makes
one exception to this well-established rule:

“Where upon a hearing in equity in a district court or in an existing cir-
cuit court an injunction shall be granted or continued by an interlocutory
order or decree in a cause In which an appeal from a final decree may be
taken under the provisions of this act to the circuit court of appeals, an ap-
peal may be taken from such interlocutory order or decree granting or con-
tinuing such injunction to the circuit eourt of appeals.”

In the case before us the order neither granted nor continued
an injunction, and the case does not come within the exception.
This point was not made in the record, nor in argument. But
the question involves the jurisdiction of this court, and of its own
motion the court will notice the objection. Railway Co. v. Swan,
111 U. 8. 379, 4 Sup. Ct. 510; King Bridge Co. v. Otoe Co., 120
U. 8. 225, 7 Sup. Ct. 552. )

The appeal was improvidently awarded, and is dismissed, each
party paying his or its own costs in this court.

The case is remanded to the circuit court for such further pro-
ceedings as may be deemed necessary. This cause came on to be
heard at the February term of this court, and was then and there
decided. The reasons of the court for its decision having been now
formulated, ordered that the clerk of this court file the opinion
as of the 17th of February, 1894, and issue the mandate thereon
forthwith.

DE CHAMBRUN v. COX et al.
(Circuit Court of Appeals, Second Circuit. February 27, 1894.))

No. 64.

1. CoNTRACTS —CONSTRUCTION—PRIORITIES.

One €. undertook to promote and carry on litigation to recover real es-
tate belonging to certain heirs, who agreed to give him a percentage of
the amount recovered “for fees, and also to repay him for advances, dis-
bursements, and whatever expenses” he might incur to effect the recov-
ery. C. agreed with one of his counsel to pay him, in addition to pro-
fessional compensation, $25,000 out of the proceeds recovered, “after the
payment of all proper disbursements.” By numerous subsequent con-
tracts he assigned specified proportions of his share of the amount to be
recovered to various persons in consideration of professional services and
advances of money to carry on the necessary litigation. Held, that the
amounts so. assigned are entitled to priority of payment over the $25,000,
though the contract on which that is based was prior in point of time.

2. TrosTs—TRUSTEE DEALING WITH FUND—ACCOUNTING.

S. held two of these contracts by which the amount to be pald was
made a lien on C.’s share of the recovery. She assigned these contracts
to one of C’s attorneys under an agreement that she was to be paid
what was due under the subsequent contract before the attorney received



